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DEPARTMENT OF COMMERCE

Bureau of Industry and Security
15 CFR Parts 740 and 774
[Docket No. 120105019-5755-01]

RIN 0694—-AF52

Commerce Control List: Addition of
Items Determined To No Longer
Warrant Control Under United States
Munitions List Category XIV
(Toxicological Agents) or Category
XVIIl (Directed Energy Weapons)

AGENCY: Bureau of Industry and
Security, Department of Commerce.

ACTION: Final rule.

SUMMARY: This final rule implements
changes described in a proposed rule
that the Bureau of Industry and Security
(BIS) published on June 17, 2015.
Specifically, this final rule describes
how articles the President has
determined no longer warrant control
under Category XIV (Toxicological
Agents, Including Chemical Agents,
Biological Agents, and Associated
Equipment) or Category XVIII (Directed
Energy Weapons) of the United States
Munitions List (USML) are now
controlled under the Commerce Control
List (CCL). The affected Category XIV
articles consist primarily of
dissemination, detection, and protection
“equipment” and related articles, such
as production and test “equipment,”
and are controlled under new Export
Control Classification Numbers (ECCNs)
1A607, 1B607, 1C607, 1D607, and
1E607, as added to the CCL by this final
rule. The affected Category XVIII articles
consist primarily of tooling, production
“equipment,” test and evaluation
“equipment,” test models, and related
articles and are controlled under new
ECCNs 6B619, 6D619 and 6E619, as
added to the CCL by this final rule.

This final rule is one in a series of
rules describing how various types of
articles that the President has
determined no longer warrant control
on the USML, as part of the
Administration’s Export Control Reform
Initiative, are controlled on the CCL in
accordance with the requirements of the
Export Administration Regulations
(EAR).

This final rule is being published by
BIS in conjunction with a final rule
from the Department of State,
Directorate of Defense Trade Controls,
which amends the list of articles
controlled by USML Categories XIV and
XVIIIL. The citations in this BIS rule to
USML Categories XIV and XVIII reflect
the amendments contained in the
Department of State’s rule. The
revisions made by BIS in this rule are
part of Commerce’s retrospective
regulatory review plan under Executive
Order 13563 completed in August 2011.
DATES: This rule is effective December
31, 2016.

ADDRESSES: The Department of
Commerce’s full retrospective regulatory
review plan can be accessed at: http://
open.commerce.gov/news/2011/08/23/
commerce-plan-retrospective-analysis-
existing-rules.

FOR FURTHER INFORMATION CONTACT: For
questions regarding dissemination,
detection and protection “equipment”
and related items that are controlled
under new ECCNs 1A607, 1B607,
1C607, 1D607, and 1E607, contact
Richard P. Duncan, Ph.D., Director,
Chemical and Biological Controls
Division, Office of Nonproliferation and
Treaty Compliance, Bureau of Industry
and Security, telephone: (202) 482—
3343, email: Richard.Duncan@
bis.doc.gov.

For questions regarding tooling,
production “equipment,” test and
evaluation “equipment,” test models,
and related items that are controlled
under new ECCNs 6B619, 6D619 and
6E619, contact Mark Jaso, Sensors and
Aviation Division, Office of National
Security & Technology Transfer
Controls, Bureau of Industry and
Security, telephone: (202) 482-0987,
email: Mark.Jaso@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

This final rule is published by the
Bureau of Industry and Security (BIS) as
part of the Administration’s Export

Control Reform (ECR) Initiative, the
object of which is to protect and
enhance U.S. national security interests.
The implementation of the ECR
initiative includes amendment of the
International Traffic in Arms
Regulations (ITAR) and its U.S.
Munitions List (USML), so that they
control only those items that provide
the United States with a critical military
or intelligence advantage or otherwise
warrant such controls, and amendment
of the Export Administration
Regulations (EAR) to control military
items that do not warrant USML
controls. This series of amendments to
the ITAR and the EAR will reform the
U.S. export control system to enhance
our national security by: (i) Improving
the interoperability of U.S. military
forces with allied countries; (ii)
strengthening the U.S. industrial base
by, among other things, reducing
incentives for foreign manufacturers to
design out and avoid U.S.-origin content
and services; and (iii) allowing export
control officials to focus government
resources on transactions that pose
greater national security, foreign policy,
or proliferation concerns than those
involving our NATO allies and other
multi-regime partners.

Following the structure set forth in
the final rule titled ‘“Revisions to the
Export Administration Regulations:
Initial Implementation of Export Control
Reform” (78 FR 22660, April 16, 2013)
(hereinafter the “April 16 (initial
implementation) rule”), this final rule
describes BIS’s implementation of
controls, under the EAR’s CCL, on
certain dissemination, detection and
protection “equipment”” and related
articles previously controlled under
USML Category XIV in the ITAR and
certain tooling, production
“equipment,” test and evaluation
“equipment,” test models and related
articles previously controlled under
USML Category XVIII of the ITAR.

In the April 16 (initial
implementation) rule, BIS created a
series of new ECCNs to control items
that would be removed from the USML
and similar items from the Wassenaar
Arrangement on Export Controls for
Conventional Arms and Dual Use Goods
and Technologies Munitions List
(Wassenaar Arrangement Munitions List
or WAML) that were already controlled
elsewhere on the CCL. That final rule
referred to this series of new ECCNs as


http://open.commerce.gov/news/2011/08/23/commerce-plan-retrospective-analysis-existing-rules
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the “600 series,” because the third
character in each of these new ECCNs is
the number “6.” The first two characters
of the “600 series” ECCNs serve the
same function as any other ECCN as
described in § 738.2 of the EAR. The
first character is a number, within the
range of 0 through 9, that identifies the
Category on the CCL in which the ECCN
is located. The second character is a
letter, within the range of A through E,
that identifies the product group in a
CCL Category. As indicated above, the
third character in the “600 series”
ECCNs is the number “6,” which
distinguishes the items controlled under
this series of ECCNs from items
identified under other ECCNs on the
CCL. With few exceptions, the final two
characters identify the WAML category
that covers items that are the same or
similar to items in a particular “600
series” ECCN.

Pursuant to section 38(f) of the Arms
Export Control Act (AECA), the
President is obligated to review the
USML ““to determine what items, if any,
no longer warrant export controls
under” the AECA. The President must
report the results of the review to
Congress and wait 30 days before
removing any such items from the
USML. The report must “describe the
nature of any controls to be imposed on
that item under any other provision of
law.” 22 U.S.C. 2778(£)(1).

The changes made by this final rule
and in the State Department’s
companion rule to Categories XIV and
XVIII of the USML are based on a
review of these USML Categories by the
Defense Department, which worked
with the Departments of State and
Commerce in preparing these
amendments. Other agencies with
expertise and equities in the items at
issue in these rules were consulted as
well. The review focused on identifying
those types of articles that provide the
United States with a critical military or
intelligence capability and that are not
currently in normal commercial use.
Such items remain on the USML. Other
items with less than a critical military
or intelligence capability not in normal
commercial use will transition to the
“600 series’”” controls. It is the intent of
the agencies that USML Categories XIV
and XVIII, and the corresponding “600
series” ECCNs on the CCL, not control
items in normal commercial use. Such
items should be controlled under
existing dual-use controls on the CCL,
consistent with the Wassenaar
Arrangement List of Dual-Use Goods
and Technologies.

All references to the USML in this
rule are to the list of defense articles
that are controlled for purposes of

export, temporary import, or brokering
pursuant to the ITAR, and not to the list
of defense articles on the United States
Munitions Import List (USMIL) that are
controlled by the Bureau of Alcohol,
Tobacco, Firearms and Explosives (ATF)
for purposes of permanent import under
its regulations at 27 CFR part 447.
Pursuant to section 38(a)(1) of the
AECA, all defense articles controlled for
export or import, or that are subject to
brokering controls, are part of the
“USML” under the AECA. For the sake
of clarity, references to the USMIL are
to the list of defense articles controlled
by ATF for purposes of permanent
import. All defense articles described in
the USMIL or the USML are subject to
the brokering controls administered by
the U.S. Department of State in part 129
of the ITAR. The transfer of defense
articles from the ITAR’s USML to the
EAR’s CCL, for purposes of export
controls, does not affect the list of
defense articles that are controlled on
the USMIL under the AECA for
purposes of permanent import.

On January 18, 2011, the President
issued Executive Order 13563, affirming
general principles of regulation and
directing government agencies to
conduct retrospective reviews of
existing regulations. The revisions made
by this rule are part of Commerce’s
retrospective regulatory review plan
under Executive Order 13563.
Commerce’s full plan, completed in
August 2011, can be accessed at: http://
open.commerce.gov/news/2011/08/23/
commerce-plan-retrospective-analysis-
existing-rules.

This final rule implements
amendments to the EAR proposed in
BIS’s rule titled “Commerce Control
List: Addition of Items Determined to
No Longer Warrant Control under
United States Munitions List Category
XIV (Toxicological Agents) or Category
XVIII (Directed Energy Weapons),”
which was published in the Federal
Register on June 17, 2015 (RIN 0694—
AF52) (80 FR 34562) (herein “the June
17 (toxicological agents and directed
energy weapons) rule”).

Dissemination, Detection and
Protection “Equipment” and Related
Items

Public Comments and BIS Responses

BIS received comments from eight
parties in response to the proposed
amendments in the June 17
(toxicological agents and directed
energy weapons) rule that addressed
dissemination, detection and protection
“equipment” and related items.

ECCN 1A607 (Military Dissemination,
Detection, and Protection “Equipment”’)

Comment: One commenter noted that
tear gas and riot control agents were
dropped from proposed USML Category
XIV(d), but did not appear in proposed
ECCN 1A607.

Response: The tear gas and riot
control agents removed from USML
Category XIV(d) are now controlled
under ECCN 1C607.a.1 through a.6, as
they were proposed to be controlled in
BIS’s June 17 (toxicological agents and
directed energy weapons) rule.
Therefore, no further action is required.

ECCN 1A607.f (Protection
“Equipment”’)

Comment: One commenter noted that
proposed ECCN 1A607.f included
protection “equipment,” but did not
specifically indicate that it controlled
Chemical Agent Resistant Coatings
(CARC). The commenter recommended
that CARC be specifically identified in
ECCN 1A607.f or that the word
“material” be added so that companies
would be more likely to interpret ECCN
1A607.f to include coatings, such as
CARC. In addition, the commenter
recommended that the export controls
on CARC be changed to align more
closely with export controls maintained
by U.S. allies, who do not require an
export license for CARC to most
destinations. Specifically, the
commenter felt that companies familiar
with the European Union military list
could become confused, because the
controls in ECCN 1A607.f are similar to
those described in ML.7.f, which does
not control CARC. In the event that
CARC continues to require a license to
most destinations, the commenter
recommended that all CARC be placed
under the export licensing jurisdiction
of a single U.S. Government agency to
simplify jurisdictional and/or
classification determinations.

Response: ECCN 1A607.f indicates
that it controls protection “equipment”
not controlled by USML Category XIV(f)
that is “specially designed” for military
use and for defense against materials
specified by USML XIV(a) or (b) or riot
control agents controlled by ECCN
1C607.a. BIS believes that this control
language, as revised in this final rule to
specify “protective coatings” (as well as
air conditioning units and protective
clothing), is now sufficiently clear as to
leave no doubt that it applies to
paintings/coatings such as CARC.
Consequently, the control language used
in the June 17 (toxicological agents and
directed energy weapons) rule has been
retained in this final rule with only the
above-referenced change (i.e., the
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revision of the parenthetical phrase in
the introductory text of ECCN 1A607.f
to read, as follows: “including air
conditioning units, protective coatings,
and protective clothing.”

As for the scope of the license
requirements that apply to CARC, all
items in ECCN 1A607, including CARC,
are subject to NS Column 1 and RS
Column 1 license requirements, which
apply to all destinations, except Canada.
While the scope of the EAR license
requirements on CARC is considerably
broader than that maintained by some of
our allies, exports of CARC are
authorized without a license, under
License Exception STA, for destinations
in, or nationals of, Country Group A:5
in Supplement No. 1 to part 740 of the
EAR, which currently contains 36
countries. Furthermore, the EAR
requirements that apply to the CARC
that were previously controlled under
USML Category XIV and are now
controlled under new ECCN 1A607.f
represent a significant easing of the
regulatory burden on exporters of such
CARC through: (i) Elimination of some
license requirements; (ii) greater
availability of license exceptions; (iii)
simpler license application procedures;
and (iv) reduced or eliminated
registration fees. With respect to the
commenter’s recommendation that all
CARC be placed under the export
licensing jurisdiction of a single U.S.
Government agency, BIS notes that the
only CARC that continue to be
controlled under USML Category XIV
(specifically, in paragraph (f)(7) of
USML Category XIV) are those that have
been qualified to one of the following
four military specifications: MIL-PRF—
32348, MIL-DTL-64159, MIL-C-46168,
or MIL-DTL-53039. In light of the
anticipated benefits of moving certain
CARC from USML Category XIV to new
ECCN 1A607 on the EAR’s CCL, as
described above, there would appear to
be little practical upside to continuing
to control all CARC under the export
licensing jurisdiction of a single U.S.
Government agency.

Comment: One commenter
recommended that all items identified
in USML Category XIV(f)(4) for
individual protection against chemical
and biological agents specified in USML
Category XIV(a) or (b) should be
controlled under new ECCN 1A607.f on
the CCL. In addition, the commenter
recommended that all individual
protection “equipment” and clothing
controlled under new ECCN 1A607.f
should be authorized for export under
License Exception BAG under special
provisions similar to those currently
applicable to “personal protective
equipment” (i.e., ECCN 1A613.c or .d)

in accordance with Section 740.14(h) of
the EAR.

Response: USML Category XIV(f)(4),
as set forth in the State Department’s
companion rule to this final rule,
controls equipment or items that offer
individual or collective protection
against items specified in USML
Category XIV(a) or (b), as follows: (1)
M53 Chemical Biological Protective
Mask or M50 Joint Service General
Purpose Mask (JSGPM); (2) filter
cartridges containing sorbents
controlled in USML Category
XIV(f)(4)(iii); (3) ASZM-TEDA carbon;
and (4) ensembles, garments, suits,
jackets, pants, boots or socks for
individual protection, and liners for
collective protection, that allow no more
than 1% breakthrough of GD, or no
more than 2% breakthrough of any other
chemical specified in USML Category
XIV(a), when evaluated by executing the
applicable method(s) of testing
described in the current version of Test
Operations Procedure (TOP) 08-2-201
(Collective Protection Novel Closures
Testing) or 08—2-501 (Permeation
Testing of Materials with Chemical
Agents or Simulants—Swatch Testing)
and using the defined DoD-specific
requirements described therein.

The control criteria in USML Category
XIV(f)(4), as described above, are the
result of a review of USML Category
X1V, as part of the Administration’s
Export Control Reform (ECR) Initiative,
to ensure that it controls only those
items that are inherently military,
provide the United States with a critical
military or intelligence advantage, or
otherwise warrant control on the USML.
In the absence of any compelling
evidence contrary to the results of this
review, no change is contemplated, with
respect to these USML Category XIV
criteria, at this time. New ECCN 1A607.f
controls “equipment” previously
controlled under USML Category
XIV(f)(4) or (f)(5) that the President has
determined no longer warrants control
on the USML (i.e., protection
“equipment,” including “‘equipment”
for individual protection, not controlled
by USML Category XIV(f) that is
“specially designed” for military use
and for defense against materials
specified by USML XIV(a) or (b) or riot
control agents controlled by ECCN
1C607.a). This final rule does not
expand the scope of new ECCN 1A607.f
to control all “equipment” for
individual protection against chemical
and biological agents specified in USML
Category XIV(a) or (b), because this
change would be contrary to the
President’s determination, based on the
results of the aforementioned review of
USML Category XIV (i.e., it would result

in the transfer to the CCL of items that
are inherently military, provide the
United States with a critical military or
intelligence advantage, or otherwise
warrant control on the USML).

With respect to the commenter’s
recommendation that all individual
protection “equipment” and clothing
controlled under new ECCN 1A607.f
should be authorized for export under
License Exception BAG (under special
provisions similar to those currently
applicable to “personal protective
equipment”), this final rule amends the
License Exception BAG provisions in
Section 740.14(h) of the EAR to
authorize exports, reexports, or in-
country transfers of chemical or
biological agent protective gear
consistent with the requirements and
restrictions described therein. In a
corresponding change, this final rule
also amends the License Exception TMP
provisions in Section 740.9(a)(11) of the
EAR to authorize temporary exports,
reexports, or in-country transfers of
chemical or biological agent protective
gear consistent with the requirements
and restrictions described therein.
These changes are also intended to
make the scope of these license
exceptions, as they apply to chemical or
biological agent protective gear
controlled under new ECCN 1A607.1,
conform with the scope of the ITAR
exemption for personal protective
equipment in Section 123.17 of the
ITAR.

Comment: One commenter noted that
neither BIS’s June 17 (toxicological
agents and directed energy weapons)
rule nor State’s companion proposed
rule clearly indicated whether filter
cartridges containing sorbents funded
by the Department of Defense via
contract or other funding authorization,
as proposed to be controlled under
USML Category XIV(n), would be
controlled under new ECCN 1A607.f on
the CCL or under USML Category XIV(f)
or (n). In addition, the commenter noted
that neither of these proposed rules
clearly indicated whether filter
cartridges that meet the requirements of
specifications PRF—EA-2251 for the
Me61 filter cartridge, but do not contain
ASZM-TEDA carbon, would be
controlled under new ECCN 1A605.f or
under USML Category XIV(f) or (n).

Response: Neither of the observations
made by the commenter requires any
modification to new ECCN 1A607.f.
Filter cartridges containing
developmental sorbents are controlled
under USML Category XIV(f)(4)(ii) if the
sorbents were funded by the Department
of Defense via contract or other funding
authorization, as specified in USML
Category XIV(n), and none of the
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elements in Note 1 to paragraph (n)
apply (i.e., the sorbents are determined
to be subject to the EAR via a
commodity jurisdiction determination
or they are identified in the relevant
Department of Defense contract or other
funding authorization as being
developed for both civil and military
applications). The commenter’s
question concerning the export
licensing jurisdiction status of filter
cartridges reflects the fact that State’s
companion Category XIV/XVIII
proposed rule did not specifically
enumerate (in Category XIV) filter
cartridges containing sorbents
controlled under USML Category
XIV(n). USML Category XIV(f)(ii), in
State’s proposed rule, specified that it
controlled filter cartridges containing
sorbents controlled under USML
Category XIV(f)(iii), but the control
status of filter cartridges containing
sorbents enumerated in proposed USML
Category XIV(n) was not specifically
indicated. Consequently, State’s
companion Category XIV/XVIII final
rule corrects this oversight by clarifying
USML Category XIV to indicate that it
applies to filter cartridges that contain
any of the sorbents specified under
USML Category XIV(f)(iii) or (n) and, in
so doing, eliminates the possibility that
such filter cartridges could be controlled
under new ECCN 1A607.f on the CCL
(except to the limited extent that
sorbents funded by the Department of
Defense via contract or other funding
authorization are excluded from USML
Category XIV(n) for a specified period of
time, as indicated in Note 3 thereto).

In response to the commenter’s
request for clarification concerning
controls on filter cartridges that meet
the requirements of specifications PRF-
EA-2251 for the M61 filter cartridge, but
do not contain ASZM-TEDA carbon,
their control status also would depend
upon the sorbents that they contain. As
indicated above, filter cartridges that
contain any of the sorbents controlled
by USML Category XIV (i.e., sorbents
specified under paragraph (f)(iii) or (n)
of Category XIV) are controlled under
USML Category XIV. Otherwise, they
are controlled under new ECCN
1A607.1.

ECCN 1A607.h (Detection/
Identification “Equipment”)
Comment: One commenter
interpreted BIS’s June 17 (toxicological
agents and directed energy weapons)
rule and State’s companion USML
Category XIV/XVIII proposed rule as
transferring to new ECCN 1A607.h on
the CCL all detection equipment,
previously controlled under USML
Category XIV(f)(2), that is “specially

designed” for military use for the
detection of agents identified in
proposed USML Category XIV(a) or (b),
except for: (1) Detection equipment that
is classified or that relates to classified
information; and (2) military detection
equipment developed under a DoD
contract or other funding authorization,
as described in proposed USML
Category XIV(f)(2) and subject to the
restriction in Note 3 thereto, which
indicated that the controls in paragraph
(f)(2) would apply only to controls dated
one year (or later) after the date of
publication of State’s USML Category
X1V final rule. Note 3 to paragraph (f)(2)
was mistakenly included in USML
Category XIV, as described in State’s
proposed rule; consequently, it does not
appear in State’s final rule.

Response: New ECCN 1A607.h
controls “equipment” not controlled by
USML Category XIV(f) that is “specially
designed” for military use and for the
detection or identification of materials
specified by USML Category XIV(a) or
(b) or riot control agents controlled by
ECCN 1C607.a on the CCL. Because new
ECCN 1A607.h indicates that it does not
include any detection equipment that is
controlled by USML Category XIV(f), the
scope of the ECCN is necessarily
dependent upon the scope of Category
XIV(f), which, in turn, is subject to
interpretation by the U.S. Department of
State. Therefore, the Department of
State, and not BIS, is the appropriate
U.S. Government agency to confirm
whether the commenter’s statement is
correct (in whole or in part), as it
applies to the scope of new ECCN
1A607.h and the “equipment”
previously controlled under USML
Category XIV(f)(2). Consequently, this
question should be addressed, with
respect to specific detection
“equipment,” through the submission of
one or more commodity jurisdiction (CJ)
requests to the State Department’s
Directorate of Defense Trade Controls
(DDTCQC), consistent with the
requirements in the ITAR.

ECCN 1A607.k (Medical
Countermeasures)

Comment: One commenter noted that
items controlled under proposed new
ECCN 1A607.k (military medical
countermeasures ‘“equipment”’), and
related “technology” controlled under
proposed new ECCN 1E607.a, would not
be eligible for export/reexport under the
License Exception GOV provisions in
Section 740.11(d), International
Inspections under the Chemical
Weapons Convention (CWC), to
destinations located outside of Country
Group A:5 in Supplement No. 1 to part
740 of the EAR.

Response: The commenter is correct
in noting that “equipment” in new
ECCN 1A607.k and related
“technology” in new ECCN 1E607.a are
not eligible for export under the License
Exception GOV provisions in Section
740.11(d) of the EAR, except to
destinations located in Country Group
A:5. This restriction, which is described
in Section 740.11(d)(2)(iii) of the EAR,
was implemented as part of BIS’s April
16 (initial implementation) rule in
which the License Exception GOV
provisions in Section 740.11 of the EAR
were revised. Among the License
Exception GOV provisions that were
affected by these revisions were those
authorizing exports and reexports to the
Organization for the Prohibition of
Chemical Weapons (OPCW) and exports
and reexports by the OPCW for official
international inspection and verification
use under the terms of the CWC. Under
the OPCW authorization, as revised,
Section 740.11(d)(2)(iii) of the EAR
prohibits exports and reexports of items
controlled under “600 series” ECCNs on
the CCL to countries not listed in
Country Group A:5. Country Group A:5
currently consists of 36 countries, as
established by BIS’s April 16 (initial
implementation) rule, which became
effective on October 15, 2013. The scope
of the OPCW authorization in License
Exception GOV was the result of
extensive U.S. Government interagency
review and discussion. Furthermore, the
scope of eligible countries for the OPCW
authorization (i.e., 36 countries), as
established by BIS’s April 16 (initial
implementation) rule, was initially
broader than the country scope that was
authorized under the License Exception
GOV provisions for cooperating
governments, as described in Section
740.11(c) of the EAR, which then
authorized exports and reexports to 27
cooperating governments and agencies
of the North Atlantic Treaty
Organization (NATO). The country
scope of the cooperating governments
authorization under License Exception
GOV was subsequently expanded, by
BIS’s Wassenaar Arrangement (WA)
2014 Plenary final rule (98 FR 29432,
May 21, 2015), to include 41
cooperating governments and agencies
of NATO. Currently, the country scope
of the cooperating governments and
OPCW authorizations under License
Exception GOV are roughly equivalent
(i.e., the former applies to four more
countries than the latter—two of those
countries are CWC States Parties and
one is a special administrative region of
a State Party). In light of the recent
changes to the License Exception GOV
provisions described above, BIS does



Federal Register/Vol. 81, No. 145/ Thursday, July 28, 2016 /Rules and Regulations

49521

not have any immediate plans to
address possible revisions to the
country scope of the OPCW
authorization. BIS also considers any
such action to be outside the scope of
this rulemaking, which does not
specifically address EAR requirements
involving the CWC and the OPCW.

ECCN 1A607.x (“Parts,”
“Components,” “Accessories,” and
“Attachments’)

Comment: One commenter noted that
proposed new ECCN 1A607.x indicated
that it controlled ““parts,”
“components,” “accessories,” and
“attachments” “specially designed” for
the “equipment” described in proposed
ECCN 1A607.¢, .f, .g, or .j. However, the
commenter also noted that “parts,”
“components,” “accessories,” and
“attachments” “specially designed” for
the detection/identification
“equipment” described in proposed
ECCN 1A607.h were not included in
proposed ECCN 1A607.x. As a result,
the commenter questioned whether any
“parts,” “‘components,” ‘“‘accessories,”
and “‘attachments” “specially designed”
for detection/identification
“equipment” that might be removed
from the USML, as a result of the
proposed revisions to USML Category
XIV(f), would be controlled under
proposed new ECCN 1A607 on the CCL
(e.g., under proposed ECCN 1A607.x).

Response: The commenter is correct
in noting that proposed new ECCN
1A607.x specified only those “parts,”
“components,” “accessories,” and
“attachments” ““specially designed” for
the “equipment” described in ECCN
1A607.¢, .f, .g, or .j, and not those
“parts,” “‘components,” ‘“‘accessories,”
and “attachments” “specially designed”
for detection/identification
“equipment” described in ECCN
1A607.h. This final rule corrects that
oversight. New ECCN 1A607.x, as added
to the CCL by this final rule, indicates
that it controls “parts,” “‘components,”
“accessories,” and “‘attachments” that
are “‘specially designed” for a
commodity controlled by ECCN
1A607.e, .f, .g, .h, or .j or for a defense
article controlled by USML Category
XIV(f) and that are not enumerated or
otherwise described elsewhere in the
USML.

General Comments on Dissemination,
Detection and Protection “Equipment”

Comment: One commenter noted that
the BIS and State Category XIV/XVIII
proposed rules omitted coverage of the
Wassenaar Munitions List (WAML)
items in WAML 7.a (Biological agents or
radioactive materials adapted for use in
war to produce casualties in humans

and animals, degrade equipment, or
damage crops or the environment).

Response: The items noted by the
commenter are not identified in any of
the new ““600 series” ECCNs described
in BIS’s June 17 (toxicological agents
and directed energy weapons) rule, but
they are clearly enumerated under
USML Category XIV in State’s
companion proposed rule. Proposed
USML Category XIV(b)(1)(ii) identifies
specific biological agents that have been
militarized, as described in USML
Category XIV(b)(1)(i), and proposed
USML Category XIV(b)(2) describes
biological agents identified under ECCN
1C351, 1C353, or 1C354 on the EAR’s
CCL that have been militarized, as
described in USML Category XIV(b)(2)(i)
and (b)(2)(ii). These defense articles are
identified in the USML Category XIV
amendments contained in State’s
companion rule to this final rule.

Comment: One commenter noted that
the following two Australia Group (AG)
controlled items were not identified in
either the BIS or State Category XIV/
XVIII proposed rules:

(1) Valves with a closure element
designed to be interchangeable, as listed
under 6.b on the AG Control List of
Dual-Use Chemical Manufacturing
Facilities and Equipment); and (2) nose-
only exposure apparatus, as listed under
8.b on the AG Control List of Dual-Use
Biological Equipment.

Response: The commenter accurately
noted that neither of the two items were
identified in the BIS and State Category
XIV/XVIII proposed rules. However,
because these items are identified as
dual-use items on the AG common
control lists indicated above, neither
item is within the scope of this
rulemaking. The valves, described
under 6.b on the AG chemical
manufacturing facilities and equipment
control list, are currently controlled
under ECCN 2B350.g.2 on the CCL. The
nose-only exposure apparatus,
described under 8.b on the AG
biological equipment common control
list, was recently added to this AG
control list and is currently controlled
under ECCN 2B352.h based on a recent
update of AG listed items on the CCL
(see 81 FR 36458, June 7, 2016).

Comment: One commenter indicated
that some of the proposed new “600
series” ECCNs in BIS’s June 17
(toxicological agents and directed
energy weapons) rule maintained
unilateral controls on certain items that
were proposed to be transferred to the
CCL from USML Category XIV.

Response: All the items described in
the new ““600 series”” ECCNs created by
this final rule were previously
controlled on the USML under the ITAR

and were added to these new ECCNs on
the CCL only after the President
determined that these items no longer
warrant control on the USML for the
reasons set forth above.

Changes Made by This Rule to Controls
on Certain Dissemination, Detection
and Protection ‘“Equipment” and
Related Items Previously Controlled
Under USML Category XIV

This final rule creates five new “600
series” ECCNs in CCL Category 1
(ECCNs 1A607, 1B607, 1C607, 1D607,
and 1E607) that clarify the EAR controls
applicable to certain dissemination,
detection and protection “equipment”’
and related items that the President has
determined no longer warrant control
under USML Category XIV. Terms such
as ‘“‘part,” “component” “accessories,”
“attachments,” and “‘specially
designed” are applied in the same
manner in this rule as those terms are
defined in Section 772.1 of the EAR. In
addition, to assist exporters in
determining the control status of their
items, a “Specially Designed” Decision
Tool and a CCL Order of Review
Decision Tool are available on the BIS
Web site at: http://www.bis.doc.gov/
index.php/decision-tree-tools.

New ECCN 1A607 Military dissemination
“equipment” for riot control agents,
military detection and protection
“equipment” for toxicological agents
(including chemical, biological, and riot
control agents), and related commodities.

In new ECCN 1A607, paragraphs .a
through .d, paragraph .i, and paragraphs
. through .w are reserved. Paragraph .e
of ECCN 1A607 controls “equipment”’
“specially designed” for military use
and for the dissemination of any of the
riot control agents controlled in ECCN
1C607.a. Paragraph .f of ECCN 1A607
controls protection “equipment”
“specially designed” for military use
and for defense against either materials
controlled by USML Category XIV(a) or
(b) or any of the riot control agents in
new ECCN 1C607.a. Paragraph .g of
ECCN 1A607 controls decontamination
“equipment” not controlled by USML
Category XIV(f) that is “specially
designed” for military use and for the
decontamination of objects
contaminated with materials controlled
by USML Category XIV(a) or (b).
Paragraph .h controls “equipment” not
controlled by USML Category XIV({)
that is “specially designed” for military
use and for the detection or
identification of either materials
specified by USML Category XIV(a) or
(b) or riot control agents controlled by
new ECCN 1C607.a. Paragraph .j
controls “equipment” “specially
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designed” to: (i) Interface with a
detector, shelter, vehicle, vessel, or
aircraft controlled by the USML or a
“600 series” ECCN; and (ii) collect and
process samples of articles controlled in
USML Category XIV(a) or (b). Paragraph
.k controls medical countermeasures
that are “specially designed” for
military use (including pre- and post-
treatments, antidotes, and medical
diagnostics) and “specially designed” to
counter chemical agents controlled by
USML Category XIV(a). Paragraph .x
controls “parts,” ““‘components,”
“accessories,” and “‘attachments” that
are “‘specially designed” for a
commodity controlled under ECCN
1A607.e, .f, .g, .h, or .j or a defense
article controlled in USML Category
XIV(f) and that are not enumerated or
otherwise described elsewhere in the
USML.

New ECCN 1B607 Military test, inspection,
and production “‘equipment’’ and related
commodities “specially designed” for
the “development,” “production,”
repair, overhaul, or refurbishing of
commodities identified in ECCN 1A607
or 1C607, or defense articles enumerated
or otherwise described in USML
Category XIV.

In new ECCN 1B607, paragraph .a
controls “equipment,” not including
incinerators, that is “specially
designed” for the destruction of
chemical agents controlled by USML
Category XIV(a). Paragraph .b of ECCN
1B607 controls test facilities and
“equipment” that are “specially
designed” for military certification,
qualification, or testing of commodities
controlled by new ECCN 1A607.e, .1, .g,
.h, or .j or by USML Category XIV({),
except for XIV(f)(1). Paragraph .c of
ECCN 1B607 controls tooling and
“equipment” “specially designed” for
the “development,” “production,”
repair, overhaul, or refurbishing of
commodities controlled under new
ECCN 1A607.e, .f, .g, .h, or .j or USML
Category XIV(f). Paragraphs .d through
.w are reserved. Paragraph .x controls
“parts,” “‘components,” ‘“accessories,”
and ‘“attachments,” not enumerated or
otherwise described elsewhere in the
USML, that are ““specially designed” for
a commodity controlled by ECCN
1B607.b or .c or for a defense article
controlled by USML Category XIV(f).

As indicated above, ECCN 1B607.b
does not control test facilities and
“equipment” that are “specially
designed” for military certification,
qualification, or testing of commodities
and are enumerated or otherwise
described in USML Category XIV(f)(1),
as set forth in State’s companion rule to
this final rule (e.g., see the equipment in
USML Category XIV(f)(1)(ii) that is

“specially designed” for testing the
articles controlled in paragraph (a), (b),
(c), (e), or (f)(4) of USML Category XIV).
In addition to the test facilities and
“equipment” controlled by ECCN
1B607.b, see the tooling and
“equipment” classified under ECCN
2B350 or 2B352 for producing the
chemical/biological agents, precursors,
or defoliants described in USML
Category XIV(a), (b), (c), or (e). The EAR
also control tooling and “equipment” to
produce the antibodies/polynucleotides
and vaccines described in USML
Category XIV(g) and (h), respectively, as
follows: lab “‘equipment” designated as
EAR99 under the EAR; biological dual-
use “equipment” (including protective
“equipment”’) classified under ECCN
2B352; and EAR-controlled biological
systems for making vaccines (involving
the use of mice, rabbits, etc.).

New ECCN 1C607 Tear gases, riot control
agents and materials for the detection
and decontamination of chemical
warfare agents.

New ECCN 1C607.a controls specified
tear gases and riot control agents.
Paragraph .b of ECCN 1C607 controls
“biopolymers” not controlled by USML
Category XIV(g) that are “specially
designed” or processed for the detection
or identification of chemical warfare
(CW) agents specified by USML
Category XIV(a) and the cultures of
specific cells used to produce them.
Paragraph .c controls specified
“biocatalysts” and biological systems
that are not controlled by USML
Category XIV(g) and are “specially
designed” for the decontamination or
degradation of CW agents specified by
USML Category XIV(a). Paragraph .d
controls chemical mixtures not
controlled by USML Category XIV(f)
that are “specially designed” for
military use for the decontamination of
objects contaminated with materials
specified by USML Category XIV(a) or
(b).

New ECCN 1D607 “Software” “specially
designed” for the “development,”
“production,” operation, or maintenance

of items controlled by 1A607, 1B607 or
1C607.

New ECCN 1D607.a controls
“software” ““specially designed” for the
“development,” “production,”
operation, or maintenance of items
controlled by ECCN 1A607, 1B607 or
1C607. Paragraph .b of ECCN 1D607 is
reserved.

New ECCN 1E607 “Technology
for the “development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishing of items
controlled by ECCN 1A607, 1B607,
1C607, or 1D607.

€

3 ¢

required”

New ECCN 1E607.a controls
“technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishing of items
controlled by ECCN 1A607, 1B607,
1C607, or 1D607. Paragraph .b of ECCN
1E607 is reserved.

Amendments to License Exceptions
BAG and TMP related to Individual
Protection “Equipment” in ECCN
1A607.1.

In response to public comments
recommending that all individual
protection “‘equipment”” and clothing
controlled under new ECCN 1A607.f
should be authorized for export under
License Exception BAG (under special
provisions similar to those currently
applicable to “personal protective
equipment’’), this final rule amends the
License Exception BAG provisions in
Section 740.14(h) of the EAR to
authorize exports, reexports, or in-
country transfers of chemical or
biological agent protective gear
consistent with the requirements and
restrictions described therein. In a
corresponding change, this final rule
also amends the License Exception TMP
provisions in Section 740.9(a)(11) of the
EAR to authorize temporary exports,
reexports, or in-country transfers of
chemical or biological agent protective
gear consistent with the requirements
and restrictions described therein. The
amendments to License Exceptions BAG
and TMP also change the requirements
for Afghanistan to be consistent with
those of the majority of other Country
Group D:5 destinations (i.e., the U.S.
person authorized to use the license
exception must be affiliated with the
U.S. Government and be traveling on
official business or traveling in support
of a U.S. Government contract). The
same requirement applies to the use of
these license exception provisions for
Iraq, also a D:5 country, with the
additional option that the U.S. person
must be traveling to Iraq under a direct
authorization by the Government of Iraq
and engaging in activities for, on behalf
of, or at the request of, the Government
of Iraq. These amendments are also
intended to ensure that the scope of
these license exceptions, as they apply
to chemical or biological agent
protective gear controlled under new
ECCN 1A607.f, conforms with the scope
of the ITAR exemption for personal
protective equipment in Section 123.17
of the ITAR (e.g., by correcting the
provisions for Afghanistan, as described
above, to be consistent with those of the
majority of other Country Group D:5
destinations).
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Tooling, Production “Equipment,” Test
and Evaluation “Equipment,” Test
Models and Other Articles Related to
Directed Energy Weapons

Public Comments and BIS Responses

BIS received comments from two
parties in response to the proposed
amendments in the June 17
(toxicological agents and directed
energy weapons) rule related to tooling,
production “‘equipment,” test, and
evaluation “equipment,” test models
and other articles related to directed
energy weapons.

General Comments on Items Related to
Directed Energy Weapons

Comment: One commenter noted that
the BIS and State Category XIV/XVIII
proposed rules omitted coverage of the
Wassenaar Munitions List (WAML)
items in WAML 19.f (“Laser” systems
“specially designed” to cause
permanent blindness to unenhanced
vision).

Response: The items noted by the
commenter are not identified in any of
the new “600 series” ECCNs described
in BIS’s June 17 (toxicological agents
and directed energy weapons) rule, but
they are clearly enumerated under
USML Category XVIII in State’s
companion proposed rule. Proposed
USML Category XVIII(a) identifies
directed energy weapons (DEW) systems
or “equipment” that, as their sole or
primary purpose, cause permanent or
flash blindness. These articles are
identified in the USML Category XVIII
amendments contained in State’s
companion rule to this final rule.

Comment: One commenter indicated
that some of the proposed new “600
series’’ ECCNs in BIS’s June 17
(toxicological agents and directed
energy weapons) rule maintained
unilateral controls on certain items that
were proposed to be transferred to the
CCL from the USML Category XVIIL

Response: All the items described in
the new “600 series” ECCNs created by
this final rule were previously
controlled on the USML under the ITAR
and were added to these new ECCNs on
the CCL only after the President
determined that these items no longer
warrant control on the USML for the
reasons set forth above.

Changes Made by This Rule to Controls
on Certain Tooling, Production
“Equipment,” Test and Evaluation
“Equipment” and Test Models
Previously Controlled Under USML
Category XVIII

This rule creates three new “600
series” ECCNs in CCL Category 6
(ECCNs 6B619, 6D619 and 6E619) that

clarify the EAR controls applicable to
certain tooling, production
“equipment,” test and evaluation
“equipment,” test models, and related
articles for Directed Energy Weapons
(DEWSs) that the President has
determined no longer warrant control
under USML Category XVIIL. Terms
such as “part,” “component”
‘‘accessories,” ‘“‘attachments,” and
“specially designed” are applied in the
same manner in this rule as those terms
are defined in Section 772.1 of the EAR.
In addition, to assist exporters in
determining the control status of their
items, a “Specially Designed” Decision
Tool and a CCL Order of Review
Decision Tool are available on the BIS
Web site at: http://www.bis.doc.gov/
index.php/decision-tree-tools.

New ECCN 6B619 Test, inspection and
production “equipment,” and related
commodities, “specially designed” for
the “development,” “production,”
repair, overhaul, or refurbishing of
commodities enumerated or otherwise
described in USML Category XVIII.

New ECCN 6B619.a controls tooling,
templates, jigs, mandrels, molds, dies,
fixtures, alignment mechanisms, and
test “equipment”” not enumerated or
otherwise described in USML Category
XVIII and not elsewhere specified on
the USML that are “specially designed”
for the “‘development,” “production,”
repair, overhaul, or refurbishing of
commodities controlled by USML
Category XVIIL. The commodities that
are controlled under new ECCN 6B619.a
are used to produce directed energy
weapons (including non-lethal directed
energy weapons, such as active denial
systems) and are similar to commodities
that are in operation in a number of
other countries, some of which are not
allies of the United States or members
of multinational export control regimes.
Research and development is currently
underway to determine the possible
uses of such commodities (e.g., to
protect the Earth from asteroids, or for
perimeter security and crowd control).
Possession of such commodities does
not confer a significant military
advantage on the United States and,
therefore, the inclusion of such
commodities on the CCL would be
appropriate.

Paragraphs .b through .w of ECCN
6B619 are reserved. Paragraph .x
controls “parts,” ““‘components,”
‘‘accessories,” and ‘“‘attachments”
“specially designed” for a commodity
subject to control under paragraph .a of
this ECCN and not enumerated or
otherwise described in USML Category
XVIII and not elsewhere specified on
the USML.

6

New ECCN 6D619 ““Software” “specially
designed” for the “development,”
“production,” operation or maintenance
of commodities controlled by 6B619.

New ECCN 6D619 controls “software”
“specially designed” for the
“development,” “production,”
operation or maintenance of
commodities controlled by ECCN
6B619. Inclusion of this “software” on
the CCL is appropriate, because it is
limited to “software” “specially
designed” for ECCN 6B619 commodities
and does not include any “software” for
items specifically enumerated or
otherwise described on the USML.

New ECCN 6E619 ““Technology” “
for the “development,” “production,
operation, installation, maintenance,
repair, overhaul or refurbishing of
commodities controlled by 6B619 or
“software” controlled by 6D619.

New ECCN 6E619 controls
“technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul or refurbishing of
commodities controlled by ECCN
6B619, or “software” controlled by
6D619. Inclusion of this “technology”
on the CCL is appropriate, because it is
limited to “technology” “required” for
ECCN 6B619 commodities and does not
include any “technology” for items
specifically enumerated or otherwise
described on the USML.

Applicable Controls for the New “600
Series”” ECCNs Created by This Rule

Pursuant to the framework established
in the April 16 (initial implementation)
rule, detection and protection
“equipment” and related commodities
classified under ECCN 1A607; related
test, inspection and production
“equipment” classified under ECCN
1B607; tear gases, riot control agents
and related commodities classified
under ECCN 1C607 (except for items
listed in ECCN 1C607.a.10, .a.11, .a.12,
or a.14, all of which are specifically
excluded from WAML Category 7 by
Note 1 thereto); related ‘“software”
classified under ECCN 1D607 (except
“software” for items listed in ECCN
1C607.a.10, .a.11, .a.12, or a.14); and
related “technology” classified under
ECCN 1E607 (except “technology” for
items listed in ECCN 1C607.a.10, .a.11,
.a.12, or a.14 and 1D607 “‘software”’
therefor) are subject to the licensing
policies that apply to items controlled
for national security (NS) reasons, as
described in § 742.4(b)(1)—specifically,
NS Column 1 controls. The same level
of NS controls and licensing policies
also apply to the directed energy
weapons items that are controlled under
the three new ECCNs (i.e., test,

required”

I
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inspection, and production
“equipment” classified under ECCN
6B619; related ‘‘software” classified
under ECCN 6D619; and related
“technology” classified under ECCN
6E619) that this rule adds to Category 6
of the CCL. In addition, all the items
that are controlled under the new
ECCNs created by this rule are subject
to the regional stability (RS) licensing
policies set forth in § 742.6(a)(1), i.e., RS
Column 1, as well as antiterrorism (AT
Column 1) and United Nations (UN)
controls.

Also, in accordance with
§§742.4(b)(1) and 742.6(b)(1) of the
EAR, exports and reexports of “600
series” items controlled for NS or RS
reasons will be reviewed consistent
with United States arms embargo
policies in § 126.1 of the ITAR, if
destined to a country listed in Country
Group D:5 of Supplement No. 1 to part
740 of the EAR. All items controlled for
NS or RS reasons, as set forth in this
final rule, are subject to this licensing
policy.

Effects of This Final Rule

BIS believes that the principal effect
of this final rule, when considered in
the context of similar rules being
published as part of the ECR, will be to
provide greater flexibility for exports
and reexports to NATO member
countries and other multiple-regime-
member countries of items the President
determines no longer warrant control on
the USML. This greater flexibility is in
the form of: the application of the EAR’s
de minimis threshold principle for items
constituting less than a de minimis
amount of controlled U.S.-origin content
in foreign made items; the availability of
license exceptions, particularly License
Exceptions “Servicing and Replacement
of Parts and Equipment” (RPL) and
“Strategic Trade Authorization” (STA);
the elimination of requirements for
manufacturing license agreements and
technical assistance agreements in
connection with exports of technology;
and a reduction in, or the elimination
of, exporter and manufacturer
registration requirements and associated
registration fees. Some of these specific
effects are discussed in more detail,
below.

De Minimis

The April 16 (initial implementation)
rule imposed certain unique de minimis
requirements on items controlled under
the new ‘600 series” ECCNs. Section
734.3 of the EAR provides, inter alia,
that, under certain conditions, items
made outside the United States that
incorporate items subject to the EAR are
not subject to the EAR if they do not

exceed a “‘de minimis” percentage of
controlled U.S. origin content. Under
Section 734.4 of the EAR, as amended
by the April 16 (initial implementation)
rule, there is no eligibility for de
minimis treatment for a foreign-made
item that incorporates U.S.-origin “600
series” items when the foreign-made
item is destined for a country that is
subject to a U.S. arms embargo, i.e., a
country listed in Country Group D:5 of
Supplement No. 1 to part 740 of the
EAR. Items controlled under the new
600 series” ECCNs created by this rule
are eligible for de minimis treatment
under the EAR, provided that the
foreign-made items into which they are
incorporated are not destined for a
country listed in Country Group D:5. In
contrast, the AECA does not permit the
ITAR to have a de minimis treatment for
USML-listed items, regardless of the
significance or insignificance of the
U.S.-origin content or the percentage of
U.S.-origin content in the foreign-made
item (i.e., USML-listed items remain
subject to the ITAR when they are
incorporated abroad into a foreign-made
item, regardless of either of these
factors).

Use of License Exceptions

The April 16 (initial implementation)
rule imposed certain restrictions on the
use of license exceptions for items
controlled under “600 series”” ECCNs on
the CCL. The general restrictions that
apply to the use of license exceptions
for such items are described in
§740.2(a)(13) of the EAR. The EAR
provisions that describe the
requirements specific to individual
license exceptions contain additional
restrictions on the use of license
exceptions for such items.

For example, this rule authorizes
limited License Exception STA
availability for the new “600 series”
ECCNs contained herein. None of the
items controlled under these new
ECCNs are eligible for the STA “controls
of lesser sensitivity”’ described in
§740.20(c)(2) of the EAR. Instead, STA
eligibility for all such items is limited to
the destinations listed in § 740.20(c)(1)
of the EAR (i.e., Country Group A:5
destinations indicated in Supplement
No. 1 to part 740 of the EAR). In
addition, such items must be for: (1)
ultimate end-use by a person of a type
specified in § 740.20(b)(3)(ii) of the EAR
(i.e., the armed forces, police,
paramilitary, law enforcement, customs,
correctional, fire, or a search and rescue
agency of a government of one of the
countries listed in Country Group A:5 or
the United States Government); or (2)
the “development,” “production,”
operation installation, maintenance,

repair, overhaul, or refurbishing of an
item, in one of the countries listed in
Country Group A:5 or the United States,
that will ultimately be used by any such
government agencies, the United States
Government, or by a person in the
United States. The use of License
Exception STA also may be authorized,
under certain circumstances described
in § 740.20(b)(3)(ii)(C), where the U.S.
Government has otherwise authorized
the ultimate end-use under a license.

None of the items controlled under
the new “600 series” ECCNs created by
this rule are treated as “‘end items” for
purposes of License Exception STA and,
therefore, such items are not subject to
the License Exception STA eligibility
request requirements in § 740.20(g) of
the EAR.

Items controlled under new ECCN
1B607 or 6B619 are also eligible for
License Exception LVS (limited value
shipments) up to a value of $1,500, TMP
(temporary exports), and RPL (servicing
and replacement parts). License
Exceptions TMP and RPL also are
available for items controlled under new
ECCN 1A607. In addition, special
provisions in License Exception TMP
(see § 740.9(a)(11) of the EAR) and
License Exception BAG (baggage) (see
§ 740.14(h) of the EAR), as amended by
this final rule, authorize exports,
reexports, or in-country transfers of
certain protection ‘“‘equipment”
described in ECCN 1A607.f.

BIS believes that the restrictions that
apply to the use of license exceptions
for the items in the new “600 series”
ECCNs represents an overall reduction
from the level of restrictions that
previously applied to such items on the
USML. This is particularly true with
respect to exports of such items to
NATO members and multiple-regime
member countries.

Alignment With the Wassenaar
Arrangement Munitions List

Since the beginning of ECR, the
Administration has stated that the
reforms will be consistent with the
United States’ obligations to the
multilateral export control regimes.
Accordingly, the Administration has, in
this final rule, exercised its national
discretion to implement, clarify, and, to
the extent feasible, align its controls
with those of the regimes. In this rule,
new ECCNs 1A607 and 1C607
implement, to the extent possible, the
controls in WAML Category 7; new
ECCNs 1B607 and 6B619 implement, to
the extent possible, the controls in
WAML Category 18 for production
“equipment;” new ECCNs 1D607 and
6D619 implement, to the extent
possible, the controls in WAML
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Category 21 for “software;” and new
ECCNs 1E607 and 6E619 implement, to
the extent possible, the controls in
WAML Category 22 for “technology.”

Export Administration Act

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013),
and as extended by the Notice of August
7,2015 (80 FR 48233 (Aug. 11, 2015),
has continued the Export
Administration Regulations in effect
under the International Emergency
Economic Powers Act (50 U.S.C. 1701 et
seq.). BIS continues to carry out the
provisions of the Export Administration
Act, as appropriate and to the extent
permitted by law, pursuant to Executive
Order 13222 as amended by Executive
Order 13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under Executive Order
12866. Accordingly, the rule has been
reviewed by the Office of Management
and Budget (OMB).

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor is any person subject
to a penalty for failure to comply with,
a collection of information, subject to
the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
OMB control number. This final rule
affects the following approved
collections: Simplified Network
Application Processing System (control
number 0694—0088), which includes,
among other things, license
applications; License Exceptions and
Exclusions (0694-0137); recordkeeping
(0694-0096); export clearance (0694—
0122); and the Automated Export
System (0607—0152). The discussion,
below, is intended to provide a general
overview of possible burden changes as

a result of all the ECR rules published
by BIS, and not just this final rule,
which affects items previously
controlled under USML Category XIV or
XVIIIL. No changes in burden for any of
these collections is anticipated at this
time, other than as indicated in the
discussion, below.

As stated in the proposed rule
published on July 15, 2011 (76 FR
41958) (the “July 15 proposed rule”),
BIS initially estimated that the
combined effect of all rules to be
published, adding items to the EAR that
would be removed from the ITAR as
part of the Administration’s Export
Control Reform Initiative, would
increase the number of license
applications to be submitted to BIS by
approximately 16,000 annually,
resulting in an increase in burden hours
of 5,067 (16,000 transactions at 17
minutes each) under control number
0694—0088. As the review of the USML
has progressed, the interagency group
has gained more specific information
about the number of items that would
come under BIS jurisdiction and
whether those items would be eligible
for export under license exception. As
of June 21, 2012, BIS revised its estimate
to reflect an increase in license
applications of 30,000 annually,
resulting in an increase in burden hours
of 8,500 (30,000 transactions at 17
minutes each) under control number
0694-0088. BIS continues to believe
that its revised estimate is accurate.
Notwithstanding this increase in license
applications under the EAR, the net
burden that U.S. export controls impose
on U.S. exporters is expected to go
down, as described below, as a result of
the transfer of less sensitive military
items to the jurisdiction of the
Department of Commerce, under the
EAR, and the application of the license
exceptions and other provisions in the
EAR that are described in this final rule.

As implemented by this rule, certain
dissemination, detection and protection
“equipment” and related articles
currently controlled under USML
Category XIV in the ITAR and certain
tooling, production “equipment,” test
and evaluation “equipment,” test
models and related articles currently
controlled under USML Category XVIII
of the ITAR are now subject to the
licensing jurisdiction of the Department
of Commerce under the EAR and its
CCL, and also are eligible for certain
license exceptions, including License
Exception STA. For example, items
controlled under new ECCN 1A607,
1B607, 1C607, 1D607, 1E607, 6B619,
6D619, or 6E619 are now eligible under
certain provisions of License Exception
STA and do not need a determination of

eligibility as described in § 740.20(g) of
the EAR. BIS believes that the increased
use of License Exception STA resulting
from the combined effect of all rules to
be published, adding items to the EAR
that would be removed from the ITAR
as part of the Administration’s Export
Control Reform Initiative, would
increase the burden associated with
control number 0694—-0137 by about
23,858 hours (20,450 transactions at 1
hour and 10 minutes each).

BIS expects that this increase in
burden hours under the EAR will be
more than offset by a reduction in the
burden hours associated with currently
approved collections related to the
ITAR. With few exceptions, most
exports of the dissemination, detection
and protection “equipment” and related
articles and the tooling, production
“equipment,” test and evaluation
“equipment,” test models and related
articles that this rule adds to the CCL
previously required State Department
authorization, even when destined to
NATO member states and other close
allies. In addition, the exports of
“technology”” necessary to produce such
items in the inventories of the United
States and its NATO and other close
allies previously required State
Department authorization. Under the
EAR, as implemented by this rule, such
“technology” is now eligible for export
to NATO member states and other close
allies under License Exception STA,
unless otherwise specifically excluded.

The anticipated reduction in burden
hours will particularly impact exporters
of “parts” and “components” that are
no longer be subject to the ITAR,
because, with few exceptions, the ITAR
exempt from license requirements only
exports to Canada. Most exports of such
“parts” and ‘“‘components,” even when
destined to NATO and other close allies,
previously required State Department
authorization. Under the EAR, as
implemented by this rule, a small
number of low-level “parts” and
“components’’ do not require a license
to most destinations, while most other
“parts”” and ‘“‘components’ identified
under the new “600 series”” ECCNs are
eligible for export to NATO and other
close allies under License Exception
STA.

Use of License Exception STA
imposes a paperwork and compliance
burden because, for example, exporters
must furnish information about the item
that is being exported to the consignee
and obtain from the consignee an
acknowledgement and commitment to
comply with the requirements of the
EAR. However, the Administration
believes that complying with the
requirements of STA is likely to be less
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burdensome than applying for licenses.
For example, under License Exception
STA, a single consignee statement can
apply to an unlimited number of
products, need not have an expiration
date and need not be submitted to the
government in advance for approval.
Suppliers with regular customers can
tailor a single statement and assurance
to match their business relationship,
rather than applying repeatedly for
licenses with every purchase order, to
supply allied and, in some cases, U.S.
forces with routine replacement parts
and components.

Even in situations in which a license
is required under the EAR, the burden
likely will be reduced, compared to the
previous license requirement under the
ITAR. In particular, license applications
for exports of “‘technology” controlled
by ECCN 1E607 or 6E619 are likely to
be less complex and burdensome than
the authorizations required to export
ITAR-controlled ‘‘technology,” i.e.,
Manufacturing License Agreements and
Technical Assistance Agreements.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 5 U.S.C.
601 et seq., generally requires an agency
to prepare an initial regulatory
flexibility analysis (IRFA) for any rule
subject to the notice and comment
rulemaking requirements under the
Administrative Procedure Act (5 U.S.C.
553) or any other statute, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Under section 605(b) of the RFA,
however, if the head of an agency
certifies that a rule will not have a
significant impact on a substantial
number of small entities, the RFA does
not require the agency to prepare a
regulatory flexibility analysis.
Accordingly, pursuant to section 605(b),
the Chief Counsel for Regulation,
Department of Commerce, has certified
to the Chief Counsel for Advocacy,
Small Business Administration, that this
proposed rule, if promulgated, will not
have a significant impact on a
substantial number of small entities.
The rationale for this certification is as
follows.

Number of Small Entities

Although BIS does not collect data on
the size of entities that apply for, and
are issued, export licenses and is,
therefore, unable to estimate the exact
number of small entities—as defined by
the Small Business Administration’s

regulations implementing the RFA—BIS
acknowledges that some small entities
may be affected by this proposed rule.

Economic Impact

The amendments set forth in this rule
are part of the Administration’s ECR
initiative, which seeks to revise the
USML to be a positive control list—one
that does not use generic, catch-all
control text to describe items subject to
the ITAR—and to move some items that
the President has determined no longer
warrant control under the ITAR to
control under the EAR and its CCL.
Such items, along with certain military
items currently identified on the CCL
(most of which are identified on the
WAML), will be controlled under new
“600 series” ECCNs on the CCL. In
addition, certain other items currently
on the CCL will move from existing
ECCNs to the new “600 series” ECCNs.

This rule addresses certain
dissemination, detection and protection
“equipment” and related articles
previously enumerated or otherwise
described in USML Category XIV
(Toxicological Agents, Including
Chemical Agents, Biological Agents, and
Associated Equipment) and certain
tooling, production “equipment,” test
and evaluation “equipment,” test
models and related articles previously
enumerated or otherwise described in
USML Category XVIII (Directed Energy
Weapons). Most toxicological agents
(i.e., chemical and biological agents)
and associated equipment and all
Directed Energy Weapons (DEWs)
systems “‘specially designed” or
modified for military applications,
equipment “specially designed” or
modified to detect, identify or defend
against such systems, and “‘specially
designed” ‘““parts,” “‘components,”
“accessories” and “‘attachments’ for
such systems or equipment remain on
the USML. However, many other
“parts” and “‘components” are now
subject to the EAR (as items described
in ECCN 1A607.x, 1B607.x, or 6B619.x),
unless specifically enumerated or
otherwise described on the USML.
Many of these “parts” and
“components’” are more likely, than the
USML articles described above, to be
produced by small businesses. In
addition, officials of the Department of
State have informed BIS that license
applications for such “parts” and
‘“‘components” represent a high
percentage of the license applications
for USML articles reviewed by that
department. Changing the jurisdictional
status of certain Category XIV and
Category XVIII items will reduce the
burden on small entities (and other
entities as well) through: (i) Elimination

of some license requirements; (ii) greater
availability of license exceptions; (iii)
simpler license application procedures;
and (iv) reduced or eliminated
registration fees.

Moreover, “parts” and “components”
that are controlled under the ITAR
remain under ITAR control when
incorporated into foreign-made items,
regardless of the significance or
insignificance of the item. This
discourages foreign buyers from
incorporating such U.S. content. The
availability of de minimis treatment
under the EAR, for those items that are
no longer controlled under the ITAR,
may reduce the disincentive for foreign
manufacturers to purchase U.S.-origin
“parts” and “components,” a
development that potentially would
mean greater sales for U.S. suppliers,
including small entities.

Many exports and reexports of the
Category XIV or Category XVIII articles
that are added to the CCL by this rule
(particularly, the “parts”” and
“‘components’ that are controlled under
new ECCN 1A607.x, 1B607.x, or
6B619.x) are now eligible for license
exceptions that apply to exports to U.S.
Government agencies, exports of “parts”
and “components” for use as
replacement parts, temporary exports
and limited value exports (for ECCN
1B607 and 6B619 items, only), as well
as License Exception STA, thereby
reducing the number of licenses that
exporters will need to obtain for these
items. License exceptions under the
EAR allow suppliers to send routine
replacement parts and low level parts to
NATO and other close allies and export
control regime partners for use by those
governments and for use by contractors
building equipment for those
governments or for the U.S. Government
without having to obtain export
licenses. Under License Exception STA,
the exporter needs to furnish
information about the item being
exported to the consignee and obtain a
statement from the consignee that,
among other things, will commit the
consignee to comply with the EAR and
other applicable U.S. laws. Because
such statements and obligations can
apply to an unlimited number of
transactions and have no expiration
date, they will result in a net reduction
in burden on transactions routinely
approved by the government through
the license application process that the
License Exception STA statements
would replace.

Even for exports and reexports for
which a license will be required, the
process for obtaining a license is
simpler and less costly under the EAR.
When a USML Category XIV or Category
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XVIII article is moved to the CCL, the
number of destinations for which a
license is required remains unchanged.
However, the burden on the license
applicant decreases because the
licensing procedure for CCL items is
simpler and more flexible than the
licensing procedure for USML articles.

Under the USML licensing procedure,
an applicant must include a purchase
order or contract with its application.
There is no such requirement under the
CCL licensing procedure. This
difference gives the CCL applicant at
least two advantages. First, the
applicant has a way to determine
whether the U.S. Government will
authorize the transaction before it enters
into potentially lengthy, complex and
expensive sales presentations or
contract negotiations. Under the USML
procedure, the applicant must caveat all
sales presentations with a reference to
the need for government approval, and
is more likely to engage in substantial
effort and expense only to find that the
government will reject the application.
Second, a CCL license applicant need
not limit its application to the quantity
or value of one purchase order or
contract. It may apply for a license to
cover all of its expected exports or
reexports to a specified consignee over
the life of a license (normally four years,
but maybe longer if circumstances
warrant a longer period), thus reducing
the total number of licenses for which
the applicant must apply.

In addition, many applicants
exporting or reexporting items that this
rule transfers from the USML to the CCL
will realize cost savings through the
elimination of some or all registration
fees assessed under the USML’s
licensing procedure. Currently, USML
applicants must pay to use the USML
licensing procedure even if they never
actually are authorized to export.
Registration fees for manufacturers and
exporters of articles on the USML start
at $2,250 per year, increase to $2,750 for
organizations applying for one to ten
licenses per year and further increase to
$2,750 plus $250 per license application
(subject to a maximum of three percent
of total application value) for those who
need to apply for more than ten licenses
per year. Conversely, there are no
registration or application processing
fees for applications to export items
listed on the CCL. Entities who applied
for licenses from the Department of
State, for the Category XIV or Category
XVIII items subject to this rulemaking
that are removed from the USML and
added to the CCL, will find their
registration fees reduced if the number
of USML licenses those entities need
declines. If an entity’s entire product

line moves to the CCL, its ITAR
registration and registration fee
requirement will be eliminated.

Conclusion

BIS expects that the changes to the
EAR implemented by this rule will have
a positive effect on all affected entities,
including small entities. While BIS
acknowledges that this rule may have
some cost impacts on small (and other)
entities, those costs are more than offset
by the benefits to the entities from the
licensing procedures under the EAR,
which are much less costly and less
time consuming than the procedures
under the ITAR. As noted above, any
new burdens created by this rule will be
offset by a reduction in the number of
items that will require a license,
increased opportunities for use of
license exceptions for exports to certain
countries, simpler export license
applications, reduced or eliminated
registration fees and application of a de
minimis threshold for foreign-made
items incorporating U.S.-origin parts
and components, all of which will
reduce the incentive for foreign buyers
to design out or avoid U.S.-origin
content. Accordingly, the Chief Counsel
for Regulation, Department of
Commerce, has certified to the Chief
Counsel for Advocacy, Small Business
Administration, that this rule, if
implemented, would not have a
significant economic impact on a
substantial number of small entities.
Accordingly, an initial regulatory
flexibility analysis is not required, and
none has been prepared.

List of Subjects
15 CFR Part 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, parts 740 and 774 of the
Export Administration Regulations (15
CFR parts 730-774) are amended as
follows:

PART 740—[AMENDED]

m 1. The authority citation for 15 CFR
part 740 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.;
E.O. 13026, 61 FR 58767, 3 CFR, 1996 Comp.,
p- 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 7, 2015, 80
FR 48233 (August 11, 2015).

m 2. Section 740.9 is amended by
revising paragraph (a)(11) to read as
follows:

§740.9 Temporary imports, exports,
reexports, and transfers (in-country) (TMP).

(a) R

(11) Personal protective “equipment”’
classified under ECCN 1A613.c or .d
and individual protection “equipment”’
classified under ECCN 1A607.f—(i)
Temporary exports, reexports, or in-
country transfers to countries not
identified in Country Group D:5. U.S.
persons may temporarily export or
reexport one set of body armor classified
under ECCN 1A613.d (which may
include one helmet classified under
ECCN 1A613.c) or one set of chemical
or biological agent protective gear
classified under ECCN 1A607.f (which
may include one additional filter
canister classified under ECCN 1A607.x)
to countries not identified in Country
Group D:5, provided that:

(A) The items are with the U.S.
person’s baggage or effects, whether
accompanied or unaccompanied (but
not mailed); and

(B) The items are for that U.S.
person’s exclusive use and not for
transfer of ownership unless reexported
or transferred (in-country) to another
U.S. person.

(ii) Temporary exports, reexports, or
transfers (in-country) to countries
identified in Country Group D:5—(A)
Iraq. U.S. persons may temporarily
export or reexport one set of body armor
classified under ECCN 1A613.d (which
may include one helmet classified
under ECCN 1A613.c) or one set of
chemical or biological agent protective
gear classified under ECCN 1A607.f
(which may include one additional filter
canister classified under ECCN 1A607.x)
to Iraq, for personal use, provided that
the requirements in paragraph (a)(11)(i)
of this section are met. In addition, the
U.S. person must be affiliated with the
U.S. Government and traveling on
official business or traveling in support
of a U.S. Government contract, or the
U.S. person must be traveling to Iraq
under a direct authorization by the
Government of Iraq and engaging in
activities for, on behalf of, or at the
request of, the Government of Iraq.
Documentation regarding direct
authorization from the Government of
Iraq shall include an English translation.

(B) Other countries in Country Group
D:5. U.S. persons may temporarily
export or reexport one set of body armor
classified under ECCN 1A613.d (which
may include one helmet classified
under ECCN 1A613.c) or one set of
chemical or biological agent protective
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gear classified under ECCN 1A607.f
(which may include one additional filter
canister classified under ECCN 1A607.x)
to countries in Country Group D:5
(except Iraq), for personal use, provided
that the requirements in paragraph
(a)(11)(i) of this section are met, and the
U.S. person is affiliated with the U.S.
Government traveling on official
business or is traveling in support of a
U.S. Government contract.

(iii) Items exported, reexported, or
transferred (in-country) under this
paragraph (a)(11), if not consumed or
destroyed in the normal course of
authorized temporary use abroad, must
be returned to the United States or other
country from which the items were so
transferred as soon as practicable but no
later than four years after the date of

export, reexport or transfer (in-country).
* * * * *

m 3. Section 740.14 is amended by
revising paragraphs (h)(1) and (2) to
read as follows:

§740.14 Baggage (BAG).

* * * * *

(h) Special provisions: personal
protective “equipment” classified under
ECCN 1A613.c or .d and individual
protection “equipment” classified under
ECCN 1A607.f—(1) Exports, reexports,
or in-country transfers to countries not
identified in Country Group D:5. U.S.
persons may export, reexport, or transfer
(in-country) one set of body armor
classified under ECCN 1A613.d (which
may include one helmet classified
under ECCN 1A613.c) or one set of
chemical or biological agent protective
gear classified under ECCN 1A607.f
(which may include one additional filter
canister classified under ECCN 1A607.x)
to countries not identified in Country
Group D:5, provided that:

(i) The items are with the U.S.
person’s baggage or effects, whether
accompanied or unaccompanied (but
not mailed); and

(ii) The items are for that person’s
exclusive use and not for transfer of
ownership unless reexported or
transferred (in-country) to another U.S.
person.

(2) Exports, reexports, or in-country
transfers to countries identified in
Country Group D:5—(i) Iraq. U.S.
persons may export, reexport, or transfer
(in-country) one set of body armor
classified under ECCN 1A613.d (which
may include one helmet classified
under ECCN 1A613.c) or one set of
chemical or biological agent protective
gear classified under ECCN 1A607.f
(which may include one additional filter
canister classified under ECCN 1A607.x)
to Iraq, for personal use, provided that

the requirements in paragraph (h)(1) of
this section are met. In addition, the
U.S. person must be affiliated with the
U.S. Government and traveling on
official business or traveling in support
of a U.S. Government contract, or the
U.S. person must be traveling to Iraq
under a direct authorization by the
Government of Iraq and engaging in
activities for, on behalf of, or at the
request of, the Government of Iraq.
Documentation regarding direct
authorization from the Government of
Iraq shall include an English translation.

(ii) Other countries in Country Group
D:5. U.S. persons may export, reexport,
or transfer (in-country) one set of body
armor classified under ECCN 1A613.d
(which may include one helmet
classified under ECCN 1A613.c) or one
set of chemical or biological agent
protective gear classified under ECCN
1A607.f (which may include one
additional filter canister classified
under ECCN 1A607.x) to countries in
Country Group D:5 (except Iraq), for
personal use, provided that the
requirements in paragraph (h)(1) of this
section are met, and the U.S. person is
affiliated with the U.S. Government
traveling on official business or is
traveling in support of a U.S.
Government contract.

* * * * *

PART 774—[AMENDED]

m 4. The authority citation for part 774
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287¢, 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 7, 2015, 80
FR 48233 (August 11, 2015).

m 5. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Special Materials and Related
Equipment, Chemicals,
“Microorganisms,” and “Toxins,” add
ECCN 1A607 between ECCNs 1A290
and 1A613 to read as follows:

Supplement No. 1 to Part 774—the
Commerce Control List

* * * * *

1A607 Military dissemination “equipment”’
for riot control agents, military detection
and protection ‘“‘equipment” for
toxicological agents (including chemical,
biological, and riot control agents), and
related commodities (see List of Items
Controlled).

License Requirements
Reason for Control: NS, RS, AT, UN

Country chart
Control(s) (see Supp. No. 1
to Part 738)
NS applies to entire NS Column 1
entry.
RS applies to entire RS Column 1
entry.
AT applies to entire AT Column 1
entry.
UN applies to entire See §746.1(b) for UN
entry. controls

List Based License Exceptions (See Part 740
for a description of all license exceptions)

LVS:N/A

GBS:N/A

CIV:N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§740.20(c)(2) of the EAR) may not be
used for any item in 1A607.

List of Items Controlled

Related Controls: (1) Vaccines identified in
ECCN 1C991 are not controlled by this
ECCN. (2) See 22 CFR 121.1 (USML),
Category XIV(h), for vaccines that are
subject to the ITAR. (3) Protection and
detection equipment and related items
identified in ECCN 1A004, 1A995, or
2B351 are not controlled by this ECCN. (4)
See 22 CFR 121.1 (USML), Category XIV(f),
for dissemination, detection and protection
equipment that is subject to the ITAR. (5)
See ECCN 0A919 for “military
commodities” located and produced
outside the United States that incorporate
more than a de minimis amount of US-
origin “600 series” controlled content.

Related Definitions: N/A

Items:

a. through d. [Reserved]

e. “Equipment” “specially designed” for
military use and for the dissemination of any
of the riot control agents controlled in ECCN
1C607.a.

f. Protection “‘equipment’ (including air
conditioning units, protective coatings, and
protective clothing):

f.1. Not controlled by USML Category
XIV(f); and

f.2. “Specially designed” for military use
and for defense against:

f.2.1. Materials specified by USML
Category XIV (a) or (b); or

f.2.2. Riot control agents controlled in
1C607.a.

g. Decontamination ‘“‘equipment”:

g.1. Not controlled by USML Category
XIV(f); and

g.2. “Specially designed” for military use
and for decontamination of objects
contaminated with materials controlled by
USML Category XIV(a) or (b).

h. “Equipment”:

h.1. Not controlled by USML Category
XIV(f); and

h.2. “Specially designed” for military use
and for the detection or identification of:

h.2.1. Materials specified by USML
Category XIV(a) or (b); or

h.2.2. Riot control agents controlled by
ECCN 1C607.a.
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i. [Reserved]

j. “Equipment” “specially designed” to:

j-1. Interface with a detector, shelter,
vehicle, vessel, or aircraft controlled by the
USML or a “600 series” ECCN; and

j-2. Collect and process samples of articles
controlled in USML Category XIV(a) or (b).

k. Medical countermeasures that are
“specially designed” for military use
(including pre- and post-treatments,
antidotes, and medical diagnostics) and
“specially designed” to counter chemical
agents controlled by the USML Category
XIV(a).

Note: Examples of “equipment” controlled
by this entry are barrier and non-barrier
creams and filled autoinjectors (e.g.,
combopens where one injector contains 2—
PAM and the other atropine) if “specially
designed” to counter such agents.

1. through w. [Reserved]

x. ‘“Parts,” “‘components,” ‘“‘accessories,”
and ‘“attachments” that are “specially
designed” for a commodity controlled by
ECCN 1A607.e, .f, .g, .h, or .j or for a defense
article controlled by USML Category XIV(f)
and that are not enumerated or otherwise
described elsewhere in the USML.

9 <

m 6. In Supplement No. 1 to part 774

(the Commerce Control List), Category
1—Special Materials and Related
Equipment, Chemicals,
“Microorganisms,” and “Toxins,” add
ECCN 1B607 between ECCNs 1B234 and
1B608 to read as follows:

1B607 Military test, inspection, and
production “equipment” and related
commodities ‘“specially designed” for
the “development,” “production,”
repair, overhaul, or refurbishing of
commodities identified in ECCN 1A607
or 1C607, or defense articles
enumerated or otherwise described in
USML Category XIV (see List of Items
Controlled).

License Requirements
Reason for Control: NS, RS, AT, UN

Country chart
Control(s) (see Supp. No. 1
to Part 738)
NS applies to entire NS Column 1
entry.
RS applies to entire RS Column 1
entry.
AT applies to entire AT Column 1
entry.
UN applies to entire See §746.1(b) for UN
entry. controls

List Based License Exceptions (See Part 740
for a description of all license exceptions)

LVS: $1500

GBS:N/A

CIV:N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§ 740.20(c)(2) of the EAR) may not be
used for any item in 1B607.

List of Items Controlled

Related Controls: (1) See ECCN 2B350 for
controls on certain incinerators. (2) See

ECCN 0A919 for “military commodities”
located and produced outside the United
States that incorporate more than a de
minimis amount of US-origin ‘600 series”
controlled content.

Related Definitions: N/A

Items:

”

a. “Equipment” “specially designed” for
the destruction of the chemical agents
controlled by USML Category XIV(a).

Note to 1B607.a: ECCN 1B607.a includes
controls over facilities “specially designed”
for destruction operations. This paragraph .a
does not control incinerators and “‘specially
designed”” handling facilities or “‘specially
designed” waste supply systems therefor.

b. Test facilities and “equipment”’
“specially designed” for military
certification, qualification, or testing of
commodities controlled by ECCN 1A607.e, .f,
.g, .h, or .j or by USML Category XIV(f),
except for XIV(f)(1).

c. Tooling and “equipment” “specially
designed” for the “development,”
“production,” repair, overhaul, or
refurbishing of commodities controlled by
ECCN 1A607.e, .f .g, .h, or .j or USML
Category XIV(f).

d. through w. [RESERVED]

x. ‘“Parts,” “‘components,” ‘“‘accessories,”
and ‘“‘attachments” that are “specially
designed” for a commodity controlled by
ECCN 1B607.b or .c, or for a defense article
controlled by USML Category XIV(f), and that
are not enumerated or otherwise described
elsewhere in the USML.

[T}

m 7. In Supplement No. 1 to part 774

(the Commerce Control List), Category
1—Special Materials and Related
Equipment, Chemicals,
“Microorganisms,” and “Toxins,” add a
new ECCN 1C607 between ECCNs
1C395 and 1C608 to read as follows:

1C607 Tear Gases, Riot Control Agents and
materials for the detection and
decontamination of chemical warfare
agents (see List of Items Controlled).

License Requirements
Reason for Control: NS, RS, AT, UN

Country chart
Control(s) (see Supp. No. 1
to Part 738)
NS applies to entire NS Column 1
entry, except
1C607.a.10, .a.11,
.a.12, and .a.14.
RS applies to entire RS Column 1
entry.
AT applies to entire AT Column 1
entry.
UN applies to entire See §746.1(b) for UN
entry. controls

List Based License Exceptions (See Part 740
for a description of all license exceptions)

LVS:N/A

GBS:N/A
CIV:N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§740.20(c)(2) of the EAR) may not be
used for any item in 1C607.

List of Items Controlled

Related Controls: (1) See ECCN 1A984 for
controls on other riot control agents. (2)
See 22 CFR 121.1 (USML), Category XIV(b),
for modified biological agents and
biologically derived substances that are
subject to the ITAR. (3) See 22 CFR 121.1
(USML), Category XIV(g), for ITAR controls
on antibodies, recombinant protective
antigens, polynucleotides, biopolymers or
biocatalysts (including the expression
vectors, viruses, plasmids, or cultures of
specific cells used to produce them) that
are “‘specially designed” for use with
articles controlled under USML Category
XIV(f). (4) See ECCN 0A919 for “military
commodities” located and produced
outside the United States that incorporate
more than a de minimis amount of US-
origin “600 series”” controlled content.

Related Definitions: N/A

Items:

a. Tear gases and riot control agents
including:

a.1. CA (Bromobenzyl cyanide) (CAS 5798—
79-8);

a.2. CS (o-Chlorobenzylidenemalononitrile
or o-Chlorobenzalmalononitrile) (CAS 2698—
41-1);

a.3. CN (Phenylacyl chloride or w-
Chloroacetophenone) (CAS 532-27-4);

a.4. CR (Dibenz-(b,f)-1,4-oxazephine) (CAS
257-07-8);

a.5. Adamsite (Diphenylamine chloroarsine
or DM) (CAS 578-94-9);

a.6. N-Nonanoylmorpholine, (MPA) (CAS
5299-64-9);

a.7. Dibromodimethyl ether (CAS 4497—
29-4);

a.8. Dichlorodimethyl ether (CICi) (CAS
542-88—1);

a.9. Ethyldibromoarsine (CAS 683—43-2);

a.10. Bromo acetone (CAS 598-31-2);

a.11. Bromo methylethylketone (CAS 816—
40-0);

a.12. Iodo acetone (CAS 3019-04-3);

a.13. Phenylcarbylamine chloride (CAS
622—-44-6);

a.14. Ethyl iodoacetate (CAS 623-48-3);

Note to 1C607.a: ECCN 1C607.a. does not
control the following: formulations
containing 1% or less of CN or CS;
individually packaged tear gases or riot
control agents for personal self-defense
purposes that are controlled by ECCN 1A984;
or active constituent chemicals, and
combinations thereof, identified and
packaged for food production or medical
purposes.

b. “Biopolymers,” not controlled by USML
Category XIV(g) “‘specially designed” or
processed for the detection or identification
of chemical warfare agents specified by
USML Category XIV(a), and the cultures of
specific cells used to produce them.

c. “Biocatalysts,” and biological systems
therefor, not controlled by USML Category
XIV(g) “specially designed” for the
decontamination or degradation of chemical
warfare agents controlled in USML Category
XIV (a), as follows:
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c.1. “Biocatalysts” “specially designed” for
the decontamination or degradation of
chemical warfare agents controlled in USML
Category XIV(a) resulting from directed
laboratory selection or genetic manipulation
of biological systems;

c.2. Biological systems containing the
genetic information specific to the
production of “biocatalysts” specified by
1C607.c.1, as follows:

c.2.a. “Expression vectors;”’

c.2.b. Viruses; or

c.2.c. Cultures of cells.

Note to 1C607.b and .c: The cultures of
cells and biological systems are exclusive
and these sub-items do not apply to cells or
biological systems for civil purposes, such as
agricultural, pharmaceutical, medical,
veterinary, environmental, waste
management, or in the food industry.

d. Chemical mixtures not controlled by
USML Category XIV(f) “specially designed”
for military use for the decontamination of
objects contaminated with materials
specified by USML Category XIV(a) or (b).

m 8. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Special Materials and Related
Equipment, Chemicals,
“Microorganisms,” and “Toxins,” add
ECCN 1D607 between ECCNs 1D390
and 1D608 to read as follows:

1D607 ‘“‘Software” “‘specially designed” for
the “development,” “production,”
operation, or maintenance of items
controlled by 1A607, 1B607 or 1C607
(see List of Items Controlled).

License Requirements
Reason for Control: NS, RS, AT, UN

Country chart
Control(s) (see Supp. No. 1
to Part 738)
NS applies to entire NS Column 1
entry, except “soft-
ware” for
1C607.a.10, .a.11,
.a.12, and .a.14.
RS applies to entire RS Column 1
entry.
AT applies to entire AT Column 1
entry.
UN applies to entire See §746.1(b) for UN
entry. controls

List Based License Exceptions (See Part 740
for a description of all license exceptions)

CIV:N/A
TSR:N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§ 740.20(c)(2) of the EAR) may not be
used for any item in 1D607.

List of Items Controlled

Related Controls: (1) “Software” directly
related to articles enumerated or otherwise
described in USML Category XIV is subject
to the ITAR (see 22 CFR § 121.1, Category
XIV(m)). “Software” controlled by USML
Category XIV(m) includes ‘“‘software”
directly related to any equipment

containing reagents, algorithms,
coefficients, software, libraries, spectral
databases, or alarm set point levels
developed under U.S. Department of
Defense contract or funding for the
detection, identification, warning or
monitoring of items controlled in
paragraphs (a) or (b) of USML Category
X1V, or for chemical or biological agents
specified by U.S. Department of Defense
funding or contract. (2) See ECCN 0A919
for “‘military commodities” located and
produced outside the United States that
incorporate more than a de minimis
amount of US-origin ‘600 series”
controlled content.

Related Definitions: N/A

Items:

[T

a. “Software” “specially designed” for the
“development,” “production,” operation, or
maintenance of commodities controlled by
ECCN 1A607, 1B607, or 1C607.

b. [RESERVED]

m 9. In Supplement No. 1 to part 774

(the Commerce Control List), Category
1—Special Materials and Related
Equipment, Chemicals,
“Microorganisms,” and ‘“Toxins,” add a
new ECCN 1E607 between ECCNs
1E355 and 1E608 to read as follows:

1E607 ‘‘Technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishing of
items controlled by ECCN 1A607, 1B607,
1C607, or 1D607 (see List of Items
Controlled).

License Requirements
Reason for Control: NS, RS, AT, UN

Country chart
Control(s) (see Supp. No. 1
to Part 738)
NS applies to entire NS Column 1
entry, except
“technology” for
1C607.a.10, .a.11,
.a.12, and .a.14
and for 1D607
“software” therefor.
RS applies to entire RS Column 1
entry.
AT applies to entire AT Column 1
entry.
UN applies to entire See §746.1(b) for UN
entry. controls

List Based License Exceptions (See Part 740
for a description of all license exceptions)

CIV:N/A
TSR:N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§740.20(c)(2) of the EAR) may not be
used for any item in 1E607.

List of Items Controlled

Related Controls: Technical data directly
related to defense articles enumerated or
otherwise described in USML Category XIV
are subject to the ITAR (see 22 CFR §121.1,
Category XIV(m)). Technical data

controlled by USML Category XIV(m)
include technical data directly related to
any equipment containing reagents,
algorithms, coefficients, software, libraries,
spectral databases, or alarm set point levels
developed under U.S. Department of
Defense contract or funding for the
detection, identification, warning or
monitoring of items controlled in
paragraphs (a) or (b) of USML Category
XIV, or for chemical or biological agents
specified by U.S. Department of Defense
funding or contract.

Related Definitions: N/A

Items:
a. “Technology” “required” for the
“development,” “production,” operation,

installation, maintenance, repair, overhaul,
or refurbishing of items controlled by ECCN
1A607, 1B607, 1C607 or 1D607.

Note to 1E607.a: ECCN 1E607.a includes
“technology” “required” exclusively for the
incorporation of “biocatalysts” controlled by
ECCN 1C607.c.1 into military carrier
substances or military material.

b. [RESERVED]

m 10. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
6—Sensors and Lasers,” add a new
ECCN 6B619 between ECCNs 6B108 and
6B995 to read as follows:

6B619 Test, inspection, and production
“equipment” and related commodities
“specially designed” for the
“development,” “production,” repair,
overhaul, or refurbishing of
commodities enumerated or otherwise
described in USML Category XVIII (see
List of Items Controlled)

License Requirements
Reason for Control: NS, RS, AT, UN

Country chart
Control(s) (see Supp. No. 1
to Part 738)
NS applies to entire NS Column 1
entry.
RS applies to entire RS Column 1
entry.
AT applies to entire AT Column 1
entry.
UN applies to entire See §746.1(b) for UN
entry. controls
License Exceptions
LVS: $1500
GBS:N/A
CIV:N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§740.20(c)(2) of the EAR) may not be
used for any item in 6B619.

List of Items Controlled

Related Controls: “Parts,” “components,”
“accessories,” ‘“‘attachments,” and
associated systems or “equipment”’
“specially designed” for defense articles
enumerated or otherwise described in
paragraphs (a) or (b) of USML Category
XVIII are subject to the ITAR (see 22 CFR
121.1, Category XVIII(e)).
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Related Definitions: N/A
Items:

a. Tooling, templates, jigs, mandrels,
molds, dies, fixtures, alignment mechanisms,
and test “‘equipment’”” not enumerated or
otherwise described in USML Category XVIII
and not elsewhere specified on the USML
that are “specially designed” for the
“development,” “production,” repair,
overhaul, or refurbishing of commodities
controlled by USML Category XVIIIL.

b. through w. [Reserved]

x. ‘“Parts,” “components,” ‘“‘accessories,”
and “attachments” “‘specially designed” for a
commodity subject to control under
paragraph .a of this ECCN and not
enumerated or otherwise described in USML
Category XVIII and not elsewhere specified
on the USML.

[ET]

m 11. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
6—Sensors and Lasers,” add a new
ECCN 6D619 between ECCNs 6D201
and 6D991 to read as follows:

6D619 ‘“‘Software” “specially designed” for
the “development,” “production,”
operation or maintenance of
commodities controlled by 6B619.

License Requirements
Reason for Control: NS, RS, AT, UN

Country chart
Control(s) (see Supp. No. 1
to Part 738)
NS applies to entire NS Column 1
entry.
RS applies to entire RS Column 1
entry.
AT applies to entire AT Column 1
entry.
UN applies to entire See §746.1(b) for UN
entry. controls
License Exceptions
CIV:N/A
TSR:N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§ 740.20(c)(2) of the EAR) may not be
used for any item in 6D619.

List of Items Controlled

Related Controls: “Software” directly related
to articles enumerated or otherwise
described in USML Category XVIII is
subject to the ITAR (See 22 CFR 121.1,
Category XVIII(f)).

Related Definitions: N/A

Items:

The list of items controlled is contained in
the ECCN heading.

m 12. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
6—Sensors and Lasers,” add ECCN
6E619 between ECCNs 6E202 and 6E990
to read as follows:

6E619 ‘“‘Technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul or refurbishing of

9 ¢

commodities controlled by 6B619 or
“software” controlled by 6D619.

License Requirements
Reason for Control: NS, RS, AT, UN

Country chart
Control(s) (see Supp. No. 1
to Part 738)
NS applies to entire NS Column 1
entry.
RS applies to entire RS Column 1
entry.
AT applies to entire AT Column 1
entry.
UN applies to entire See §746.1(b) for UN
entry. controls
License Exceptions
CIV:N/A
TSR:N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§740.20(c)(2) of the EAR) may not be
used for any item in 6E619.

List of Items Controlled

Related Controls: Technical data directly
related to articles enumerated or otherwise
described in USML Category XVIII are
subject to the ITAR (See 22 CFR 121.1,
Category XVIII({)).

Related Definitions: N/A

Items:

The list of items controlled is contained in
the ECCN heading.

Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2016-17506 Filed 7—27—-16; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF STATE

22 CFR Part 121

[Public Notice: 9466]

RIN 1400-AD03

Amendment to the International Traffic

in Arms Regulations: Revision of U.S.
Munitions List Categories XIV and XVIII

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: As part of the President’s
Export Control Reform effort, the
Department of State amends the
International Traffic in Arms
Regulations (ITAR) to revise Categories
X1V (toxicological agents, including
chemical agents, biological agents, and
associated equipment) and XVIII
(directed energy weapons) of the U.S.
Munitions List (USML) to describe more
precisely the articles warranting control
on the USML. The revisions contained
in this rule are part of the Department
of State’s retrospective plan under E.O.

13563, completed on August 17, 2011.
The Department of State’s full plan can
be accessed at http://www.state.gov/
documents/organization/181028.pdyf.
DATES: This Final rule is effective on
December 31, 2016.

FOR FURTHER INFORMATION CONTACT: Mr.
C. Edward Peartree, Director, Office of
Defense Trade Controls Policy,
Department of State, telephone (202)
663—2792; email
DDTCPublicComments@state.gov.
ATTN: ITAR Amendment—USML
Categories XIV and XVIIL
SUPPLEMENTARY INFORMATION: The
Directorate of Defense Trade Controls
(DDTC), U.S. Department of State,
administers the International Traffic in
Arms Regulations (ITAR) (22 CFR parts
120-130). The items subject to the
jurisdiction of the ITAR, i.e., “defense
articles,” are identified on the ITAR’s
U.S. Munitions List (USML) (22 CFR
121.1). With few exceptions, items not
subject to the export control jurisdiction
of the ITAR are subject to the
jurisdiction of the Export
Administration Regulations (“EAR,” 15
CFR parts 730-774, which includes the
Commerce Control List (CCL) in
Supplement No. 1 to Part 774),
administered by the Bureau of Industry
and Security (BIS), U.S. Department of
Commerce. Both the ITAR and the EAR
impose license requirements on exports
and reexports. Items not subject to the
ITAR or to the exclusive licensing
jurisdiction of any other set of
regulations are subject to the EAR.

All references to the USML in this
rule are to the list of defense articles
controlled for the purpose of export or
temporary import pursuant to the ITAR,
and not to the defense articles on the
USML that are controlled by the Bureau
of Alcohol, Tobacco, Firearms and
Explosives (ATFE) for the purpose of
permanent import under its regulations.
See 27 CFR part 447. Pursuant to section
38(a)(1) of the Arms Export Control Act
(AECA), all defense articles controlled
for export or import are part of the
USML under the AECA. The list of
defense articles controlled by ATFE for
the purpose of permanent import is the
U.S. Munitions Import List (USMIL).
The transfer of defense articles from the
ITAR’s USML to the EAR’s CCL does
not affect the list of defense articles
controlled on the USMIL.

Revision of Category XIV

This final rule revises USML Category
X1V, covering toxicological agents,
including chemical agents, biological
agents, and associated equipment. The
revisions are undertaken in order to
more accurately describe the articles
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within the subject categories, and to
establish a “bright line” between the
USML and the CCL for the control of
these articles. The Department
published a proposed rule for these
revisions on June 17, 2015 (80 FR
34572).

This final rule adopts for those
pathogens and toxins that meet specific
capabilities listed in paragraph (b) the
“Tier 1" pathogens and toxins
established in the Department of Health
and Human Services and the United
States Department of Agriculture select
agents and toxins regulations (42 CFR
part 73 and 9 CFR part 121). The Tier
1 pathogens and toxins that do not meet
these capabilities remain controlled in
Export Control Classification Number
(ECCN) 1C351 on the CCL.

Additionally, this rule, in concert
with the analogous rule published by
the Department of Commerce, moves
riot control agents to the export
jurisdiction of the Department of
Commerce, as well as the articles
covered previously in paragraphs (j), (k),
and (1), which include test facilities,
equipment for the destruction of
chemical and biological agents, and
tooling for production of articles in
paragraph (f), respectively.

Other changes include the addition of
paragraph (a)(5) to control chemical
warfare agents “adapted for use in war”
and not elsewhere enumerated, as well
as the removal of paragraphs (f)(3) and
(£)(6) and movement to the CCL of
equipment for the sample collection and
decontamination or remediation of
chemical agents and biological agents.
Paragraph (f)(5) for collective protection
was removed and partially combined in
paragraph (f)(4) or the CCL. Paragraph
(g) enumerates antibodies, recombinant
protective antigens, polynucleotides,
biopolymers, or biocatalysts exclusively
funded by a Department of Defense
contract for detection of the biological
agents listed in paragraph (b)(1)(ii).

The Department notes that the
controls in paragraph (f)(2) that include
the phrase “developed under a
Department of Defense contract or other
funding authorization” do not apply
when the Department of Defense acts
solely as a servicing agency for a
contract on behalf of another agency of
the U.S. government. Moreover, ‘“‘other
funding authorization” refers to other
funding authorization from the
Department of Defense.

The Department notes that the
controls in paragraphs (g)(1) and (h) that
include the phrase “exclusively funded
by a Department of Defense contract” do
not apply when the Department of
Defense acts solely as a servicing agency
for a contract on behalf of another

agency of the U.S. government, or, for
example, in cases where the Department
of Defense provides initial funding for
the development of an item but another
agency of the U.S. government provides
funding to further develop or adapt the
item.

Paragraph (h) enumerates certain
vaccines funded exclusively by the
Department of Defense, as well as
certain vaccines controlled in (h)(4) that
are specially designed for the sole
purpose of protecting against biological
agents and biologically derived
substances identified in (b). Thus, the
scope of vaccines controlled in (h)(4) is
circumscribed by the nature of funding
and the satisfaction of the term
“specially designed” as that term is
defined in ITAR §120.41. In evaluating
the scope of this control, please note
that the Department offers a decision
tool to aid exporters in determining
whether a defense article meets the
definition of “specially designed.” This
tool is available at http://
www.pmddtc.state.gov/licensing/dt
SpeciallyDesigned.htm.

Paragraph (i) is updated to provide
better clarity on the scope of the control
by including examples of Department of
Defense tools that are used to determine
or estimate potential effects of chemical
or biological weapons strikes and
incidents in order to plan to mitigate
their impacts.

A new paragraph (x) has been added
to USML Category XIV, allowing ITAR
licensing on behalf of the Department of
Commerce for commodities, software,
and technology subject to the EAR,
provided those commodities, software,
and technology are to be used in or with
defense articles controlled in USML
Category XIV and are described in the
purchase documentation submitted with
the application. The intent of paragraph
(x) is not to impose ITAR jurisdiction on
commodities, software, and technology
subject to EAR controls. Items described
in paragraph (x) remain subject to the
jurisdiction of the EAR. The Department
added the paragraph as a regulatory
reference point in response to industry
requests to be able to use a Department
of State license to export shipments that
have a mix of ITAR controlled items and
EAR controlled items for use in or with
items described in that category.

Finally, this rule establishes USML
control in subparagraph (f)(2) of certain
chemical or biological agent equipment
only when it contains reagents,
algorithms, coefficients, software,
libraries, spectral databases, or alarm set
point levels developed under a
Department of Defense contract or other
funding authorization.

One commenter questioned whether
the use of the words ““to include” in
proposed paragraph (a) was meant to
indicate an all-inclusive list or only
examples of controlled agents. The
Department has modified paragraph (a)
to replace “to include” with the all-
inclusive “as follows” in light of this
comment, and in order to align this
language with the comparable language
that appears in paragraph (b).

A commenting party suggested that
the removal of former subparagraph
(n)(2) would inhibit university research
with respect to agents controlled by
paragraph (a). The Department
disagreed with this comment because
former subparagraph (n)(2) applied only
to agents controlled in paragraph (b).

Several commenters expressed
confusion with respect to subparagraph
(b)(1), arguing that, for example, the list
in subparagraph (b)(1)(ii) was
incomplete, or represented a migration
to ITAR control of agents or research
formerly subject to the EAR. The
Department clarifies that all of the
biological agents subject to control
under revised paragraph (b) were also
subject to ITAR control under former
paragraph (b), which generally
controlled those biological agents or
biologically derived substances that
were specifically developed, configured,
adapted, or modified for the purpose of
increasing their capability to produce
casualties in humans or livestock,
degrade equipment, or damage crops.

By contrast, subparagraph (b)(1) of
revised Category XIV controls only
those agents that meet the criteria of
both subparagraphs (b)(1)(i) and
(b)(1)(ii). To be controlled, the agent
must be one of the specific listed
microorganisms or toxins, or their non-
naturally occurring genetic elements,
and it must have been modified in a
manner that is known or reasonably
expected to result in an increase of at
least one of two specific criteria.
Subparagraph (b)(2) controls only
biological agents that meet the criteria of
subparagraph (b)(2)(i) and do so in a
manner that is known or reasonably
expected to result in an increase of at
least one of three specific criteria in
(b)(2)(ii). Subparagraphs (b)(1) and (b)(2)
represent a narrowing of the universe of
agents subject to control under the
paragraph (b), and a more specific
means of control than the broad, generic
language of former paragraph (b).

One commenting party recommended
an exclusion in paragraph (b) for
research funded by the National
Institutes of Health, the Centers for
Disease Control and Prevention, or the
U.S. Department of Agriculture. Given
the refined and narrowed scope of
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control in paragraph (b) as described
above, which focuses on specific and
weaponized biological agents, the
Department disagreed with this
suggestion because it is overly broad.

Four commenting parties argued that
regulation of biological agents in
paragraph (b) is not necessary in the
manner proposed because of the
existence of the Federal Select Agent
Program and the Dual Use Research of
Concern policy. The Department
disagreed with these comments because
the referenced program and policy are
not munitions export control regimes
and do not share the national security
and foreign policy objectives of the
ITAR. As stated above, the articles
described in revised paragraph (b) were
subject to the ITAR under the previous
Category XIV and do not include any
biological agents that were not
previously subject to the ITAR; as such,
there is no expansion of control beyond
what existed previously, and the
relationship between these agents and
the Federal Select Agent Program or
Dual Use Research of Concern policy is
unchanged.

One commenting party observed that
subparagraph (b)(1)(ii) of the proposed
rule adopted the Tier 1 list of select
agents meeting certain criteria, but did
not incorporate the exclusions of the
Federal Select Agent Program. Revised
Category XIV is not intended to intersect
with the Federal Select Agent Program.
The ITAR and Federal Select Agent
Program do not share identical
objectives; accordingly, it would be
inappropriate to provide common
exclusions for largely unrelated
regulatory concerns.

Four commenters requested the
reinstatement of former subparagraph
(n)(2), which provided an exclusion for
agents otherwise controlled in
paragraph (b) that had been modified for
civil applications. The Department
disagreed with these comments because,
as noted above, paragraph (b) has been
reduced in scope significantly to control
only weaponized strains of specified
agents. By contrast, former paragraph (b)
required the subparagraph (n)(2)
exclusion because it was otherwise
overly broad. Since the revised
paragraph (b) does not capture
modifications that would be undertaken
for civil applications that do not merit
control, the subparagraph (n)(2)
exclusion is no longer appropriate.

One commenting party stated that
former paragraph (b) was in essence an
empty box because the export licensing
of biological agents as munitions would
violate the Biological Weapons
Convention (BWC). The Department
disagreed with this comment because

such treatment of biological agents does
not violate the BWC when used in the
development of countermeasures, which
serve ‘“‘prophylactic’ or “protective”
purposes explicitly permitted by the
BWC. Moreover, prevention of the
acquisition of weaponized biological
agents for impermissible purposes, as is
achieved through regulation of such
agents under the ITAR, is consistent
with the objectives of the BWC.

A commenter expressed the view that
based on proposed paragraph (b), an
expression vector that produces Ebola
virus envelope protein for use in
pseudotyping minimal lentiviral
vectors, even though harmless in itself,
might be subject to ITAR control
because the envelope is a pathogenicity
factor to Ebola virus, even in the
absence of Ebola virus. The Department
disagrees with this comment because
the described item would not be
controlled by paragraph (b) unless it
satisfied the criteria of subparagraph
(b)(1)(i), particularly taken together with
Note 2 to paragraph (b).

One commenter suggested that the list
of biological agents in paragraph
(b)(1)(ii) fails to take into account the
danger and exposure risk presented by
each toxin. The Department notes, as
stated above, that the list in
subparagraph (b)(1)(ii) does not stand
alone as a list of agents subject to
control. To be subject to the ITAR, an
agent listed in subparagraph (b)(1)(ii)
must also meet the criteria of
subparagraph (b)(1)(i).

Four commenting parties indicated
that the properties referenced in
subparagraph (b)(1)(i) and (b)(2)(ii) are
not properties for which researchers
would typically test, and that the
proposed language might result in
mandatory testing for these properties to
avoid inadvertent violations. The
Department revised the language in
these subparagraphs to limit the
analysis of modifications to those that
are known to or are reasonably expected
to result in an increase in the subject
properties.

Two commenters suggested that the
research subject to control in
subparagraph (b)(1) should focus on the
intent or purpose of the research. The
Department disagreed with this
comment in light of the revisions made
to subparagraphs (b)(1)(i) and (b)(2)(ii)
in response to public comments, and
also in order to avoid the introduction
of an intent or end use-based control,
which has been a longstanding objective
of the ECR initiative.

Three commenting parties observed
that the use of “e.g.” in subparagraph
(b)(1)(i)(A) suggests that the
parenthetical examples of persistence in

a field environment is not complete.
The Department changed “e.g.” to
“i.e.,”” and updated the parenthetical list
accordingly.

One commenter requested a definition
of “persistence in a field environment”
in subparagraph (b)(2)(i)(A) to avoid
ambiguity. The Department refined the
subparagraph to provide more
comprehensive criteria.

Three commenters noted that ECCN
1C352 has been combined with ECCN
1C351, and that any references to the
former should be deleted from Category
XIV. The Department agrees with these
comments.

Two commenting parties submitted
comments that suggested a
misunderstanding that references in
subparagraph (b)(2) to ECCNs 1C351,
1C353, and 1C354 would move agents
controlled under those ECCNs to the
jurisdiction of the Department of State.
No biological agents are moved from the
CCL to the USML as a result of this
rulemaking, nor was such movement
suggested in the proposed rule. The
ECCNs are referenced merely in order to
better define the articles subject to
control, to which the criteria of both
subparagraphs (b)(2)(i) and (b)(2)(ii)
must apply.

Two commenting parties observed
that the use of “‘e.g.” in subparagraph
(b)(2)(ii)(A) suggests that the
parenthetical examples of persistence in
a field environment is not complete.
The Department changed “e.g.” to
“i.e.,” and updated the parenthetical list
accordingly.

Similarly, two commenting parties
observed that the use of “e.g.” in
subparagraph (b)(2)(ii)(B) indicates that
the list of possible dispersal
characteristics is not complete. In this
case, the Department confirms that the
parenthetical list is intended to be
exemplary in nature.

One commenter stated that Note 2 to
paragraph (b)’s limitation to wild type
agents is still unnecessarily restrictive
with respect to the agents listed in
subparagraph (b)(1)(ii). The Department
disagreed with this comment because,
as indicated previously, to be subject to
the ITAR an agent listed in
subparagraph (b)(2)(ii) must also meet
the criteria of subparagraph (b)(2)(i).

A commenter remarked that the
controls described in the proposed rule
would establish ITAR control over
technical data and research and
development activities related to, inter
alia, biological agents described in
paragraph (b). Bearing in mind the fact
that all agents controlled under revised
paragraph (b) were subject to control
under former paragraph (b), the
Department believes that control over
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such information and activities is
appropriate given the narrowed scope of
revised paragraph (b) to specific
weaponized biological agents.

A commenting party identified
typographical errors in subparagraphs
(c)(4) and (c)(5). The Department made
the appropriate corrections.

Two commenters requested
clarification regarding the phrase
“Department of Defense contract or
funding authorization,” as it appears in
subparagraphs (f)(1)(ii), (f)(2), and
(f)(2)(ii). The Department clarifies that
the quoted language captures a range of
possible Department of Defense funding
authorization mechanisms that extend
beyond contracts, such as grants. While
these subparagraphs do not require
exclusive funding by the Department of
Defense to cause the articles to become
subject to ITAR control, and there is no
de minimis funding level that triggers
control, the use of “specially designed”
in certain of these subparagraphs limits
the scope of control, in addition to other
specific criteria set forth in the
subparagraphs.

A commenting party questioned the
intent and meaning of Note 3 to
paragraph (f)(2). The Department
deleted the note.

Two commenting parties
recommended a revision to
subparagraph (f)(2)(i) to control only
relevant equipment for chemical or
biological agents specified in the
Department of Defense contract or other
funding authorization as intended for
control under USML Category XIV, or to
clarify the funding mechanism that
specifies the chemical or biological
agent and thus triggers the provision.
The Department disagreed with the
former comment because it would
introduce a discretionary contract
mechanism that could allow for the
subjective application or removal of
ITAR control, but modified the
subparagraph to better define the scope
of control. The modifications clarify the
link between the funding mechanisms
referenced in subparagraph (f)(2) and
(H(2)(i).

One commenting party recommended
the movement to the EAR of all articles
controlled in subparagraph (f)(4), or the
removal of the Significant Military
Equipment (SME) designation at a
minimum. The Department disagreed
with this comment because the
commenter did not provide a sufficient
rationale to compel removal from the
USML or the SME designation for these
articles.

A comment recommended that
subparagraph (f)(4)(iii) be revised to
remove the trade name ASZM-TEDA
and instead specify the parameters or

criteria that merit control for activated
carbon products. The Department
revised the subparagraph to reference
the specification that merits control.

Two commenters observed that
paragraph (f)(4)(iv) would not
distinguish between military and non-
military protective apparel, but would
rely on a “breakthrough test” that could
capture garments designed to National
Fire Protection Association standards or
designed to integrate with civil gas
masks if they met breakthrough levels.
The Department has refined
subparagraph (f)(4)(iv) to the same
paragraph to more precisely describe the
articles that warrant control and
incorporated the elements described in
the prior Note into the control
parameters.

One commenting party recommended
that Chemical Agent Resistant Coatings
(CARC) be moved from subparagraph
(f)(7) to the EAR. The Department
updated the subparagraph to control the
appropriate specification, but disagreed
with the remainder of the comment in
order to maintain ITAR control over
coatings that have been qualified to
military specifications.

A commenter suggested the
replacement of the word “qualified” in
subparagraph (f)(7) with the phrase
“meet the requirements of.” The
Department disagreed with this
comment because the phrasing used is
intended to mean that the article has in
fact been qualified by the Department of
Defense to the relevant standard.

One commenting party recommended
the removal of the SME designation for
subparagraph (f)(7). The Department
disagreed with this comment because
the commenter did not provide a
sufficient rationale for removal of the
designation.

Three commenting parties suggested
that subparagraph (g)(1) should control
relevant articles based on parameters or
criteria other than the funding source.
The Department notes that
subparagraph (g)(1) controls only those
relevant articles that are exclusively
funded by the Department of Defense,
for detection of the biological agents
listed in subparagraph (b)(1)(ii). The
Department believes that this is an
appropriately tailored subparagraph,
particularly in light of the requirement
that Department of Defense funding be
exclusive.

One commenter presented a similar
comment with respect to the analogous
exclusive funding provision in
subparagraph (h). Again, the
Department disagrees with this
comment because the exclusive funding
requirement narrows the range of

controlled vaccines to an appropriate
scope.

A commenting party suggested that
the use of specially designed in
paragraph (h) undermines the notion of
control due to funding source, as certain
vaccines could be released through
ITAR §120.41(b). The Department
disagrees with this comment because it
is not likely that ITAR §120.41(b)
would allow for the release of vaccines
that were exclusively funded by the
Department of Defense to protect against
biological agents controlled under
paragraph (b).

A commenter requested clarification
as to whether subparagraph (h)(4) is
subject to the requirement that the
vaccine be funded exclusively by a
Department of Defense contract or other
funding authorization. Since this
exclusive funding requirement appears
in subparagraph (h), the Department
confirms that this is the case.

Revision of Category XVIII

This final rule revises USML Category
XVIII, covering directed energy
weapons. As with USML Category XIV,
the revisions are undertaken in order to
more accurately describe the articles
within the subject categories, and to
establish a “bright line”” between the
USML and the CCL for the control of
these articles. This final rule revises
paragraph (a) to control only those
articles that, other than as a result of
incidental, accidental, or collateral
effect, achieve the effects described in
the paragraph by way of non-acoustic
techniques.

The articles controlled previously in
paragraphs (c) and (d) are moved to the
export control jurisdiction of the
Department of Commerce.

The remaining paragraphs in this
category underwent conforming changes
to bring their structures into alignment
with the analogous provisions found in
other revised USML categories.

A commenting party suggested that
the reference in proposed paragraph (a)
to the “primary purpose” of system or
equipment at issue was unclear. The
Department revised the paragraph to
remove this language and clarify the
intended scope of control.

Two commenting parties
recommended revisions to the structure
of paragraph (a). The Department
revised the paragraph text to enhance
clarity and readability.

A commenter noted that “flash
blindness,” as used in proposed
paragraph (a), has no commonly
understood meaning. The Department
revised the subject language to clarify
the intended scope of control.
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One commenting party recommended
the addition of a note to paragraph (a)
to confirm that the paragraph does not
control articles subject to control under
subparagraphs XI(a)(4)(iii) or XII(b)(9).
The Department disagrees with this
comment because the USML Order of
Review establishes that the paragraph
that most specifically identifies a given
article will control that article;
accordingly, it is not necessary to add
clarifying notes of this nature.

A commenter observed that it was not
clear what “associated systems or
equipment” meant in proposed
paragraph (e). The Department revised
the paragraph to match the structure of
analogous paragraphs found in other
revised USML categories.

A commenting party recommended a
note to paragraph (e) that would
indicate that components, parts,
accessories, attachments and associated
systems or equipment specially
designed for articles controlled under
paragraph XVIII(e) are subject to the
EAR. Noting that no such note has been
applied to the analogous paragraphs in
other revised USML categories, the
Department disagrees with this
comment because the inclusion of
“specially designed” in paragraph (e)
provides the intended scope of control
for the articles at issue.

Regulatory Findings
Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States Government and that rules
implementing this function are exempt
from sections 553 (Rulemaking) and 554
(Adjudications) of the Administrative
Procedure Act. Although the
Department is of the opinion that this
rule is exempt from the rulemaking
provisions of the APA, the Department
published this rule as a proposed rule
(80 FR 34572) with a 60-day provision
for public comment and without
prejudice to its determination that
controlling the import and export of
defense services is a foreign affairs
function.

Regulatory Flexibility Act

Since the Department is of the
opinion that this rule is exempt from the
rulemaking provisions of 5 U.S.C. 553,
it does not require analysis under the
Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This amendment does not involve a
mandate that will result in the
expenditure by State, local, and tribal

governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This amendment has been found not
to be a major rule within the meaning
of the Small Business Regulatory
Enforcement Fairness Act of 1996.

Executive Orders 12372 and 13132

This amendment will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this amendment
does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this amendment.

Executive Order 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributed impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866. Accordingly,
the rule has been reviewed by the Office
of Management and Budget (OMB).

Executive Order 12988

The Department of State has reviewed
the amendment in light of sections 3(a)
and 3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State has
determined that this rulemaking will

not have tribal implications, will not
impose substantial direct compliance
costs on Indian tribal governments, and
will not preempt tribal law.
Accordingly, Executive Order 13175
does not apply to this rulemaking.

Paperwork Reduction Act

Following is a listing of approved
collections that will be affected by
revision of the U.S. Munitions List
(USML) and the Commerce Control List
pursuant to the President’s Export
Control Reform (ECR) initiative. This
rule continues the implementation of
ECR. The list of collections pertains to
revision of the USML in its entirety, not
only to the categories published in this
rule. The Department is not proposing
or making changes to these collections
in this rule. The information collections
impacted by the ECR initiative are as
follows:

(1) Statement of Registration, DS—
2032, OMB No. 1405—-0002.

(2) Application/License for Permanent
Export of Unclassified Defense Articles
and Related Unclassified Technical
Data, DSP-5, OMB No. 1405—0003.

(3) Application/License for
Temporary Import of Unclassified
Defense Articles, DSP-61, OMB No.
1405-0013.

(4) Application/License for
Temporary Export of Unclassified
Defense Articles, DSP—73, OMB No.
1405-0023.

(5) Application for Amendment to
License for Export or Import of
Classified or Unclassified Defense
Articles and Related Technical Data,
DSP-6,-62, -74, -119, OMB No. 1405—
0092.

(6) Request for Approval of
Manufacturing License Agreements,
Technical Assistance Agreements, and
Other Agreements, DSP-5, OMB No.
1405-0093.

(7) Maintenance of Records by
Registrants, OMB No. 1405-0111.

List of Subjects in 22 CFR Part 121

Arms and munitions, Exports.

Accordingly, for the reasons set forth
above, title 22, chapter I, subchapter M,
part 121 is amended as follows:

PART 121—THE UNITED STATES
MUNITIONS LIST

m 1. The authority citation for part 121
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2651a; Pub. L. 105-261, 112
Stat. 1920; Section 1261, Pub. L. 112-239;
E.O. 13637, 78 FR 16129.
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m 2. Section 121.1 is amended by
revising U.S. Munitions List Categories
X1V and XVIII to read as follows:

§121.1 The United States Munitions List.

* * * * *

Category XIV—Toxicological Agents,
Including Chemical Agents, Biological
Agents, and Associated Equipment

*(a) Chemical agents, as follows:

(1) Nerve agents, as follows:

(i) O-Alkyl (equal to or less than Co,
including cycloalkyl) alkyl (Methyl,
Ethyl, n-Propyl or Isopropyl)
phosphonofluoridates, such as: Sarin
(GB): O-Isopropyl
methylphosphonofluoridate (CAS 107—
44-8) (CWC Schedule 1A); and Soman
(GD): O-Pinacolyl
methylphosphonofluoridate (CAS 96—
64—0) (CWC Schedule 1A);

(ii) O-Alkyl (equal to or less than Co,
including cycloalkyl) N,N-dialkyl
(Methyl, Ethyl, n-Propyl or Isopropyl)
phosphoramidocyanidates, such as:
Tabun (GA): O-Ethyl N, N-
dimethylphosphoramidocyanidate (CAS
77—-81-6) (CWC Schedule 1A); or

(iii) O-Alkyl (H or equal to or less
than C,o, including cycloalkyl) S—2-
dialkyl (Methyl, Ethyl, n-Propyl or
Isopropyl) aminoethyl alkyl (Methyl,
Ethyl, n-Propyl or Isopropyl)
phosphonothiolates and corresponding
alkylated and protonated salts, such as
VX: O-Ethyl S—2-diisopropylaminoethyl
methyl phosphonothiolate (CAS 50782—
69—9) (CWC Schedule 1A);

(2) Amiton: O,0-Diethyl S-
[2(diethylamino)ethyl]
phosphorothiolate and corresponding
alkylated or protonated salts (CAS 78—
53-5) (CWC Schedule 2A);

(3) Vesicant agents, as follows:

(i) Sulfur mustards, such as: 2-
Chloroethylchloromethylsulfide (CAS
2625-76-5) (CWC Schedule 1A); Bis(2-
chloroethyl)sulfide (HD) (CAS 505—60—
2) (CWC Schedule 1A); Bis(2-
chloroethylthio)methane (CAS 63839—
13-6) (CWC Schedule 1A); 1,2-bis (2-
chloroethylthio)ethane (CAS 3563-36—
8) (CWC Schedule 1A); 1,3-bis (2-
chloroethylthio)-n-propane (CAS
63905—-10-2) (CWC Schedule 1A); 1,4-
bis (2-chloroethylthio)-n-butane (CWC
Schedule 1A); 1,5-bis (2-
chloroethylthio)-n-pentane (CWC
Schedule 1A); Bis (2-
chloroethylthiomethyl)ether (CWC
Schedule 1A); Bis (2-
chloroethylthioethyl)ether (CAS 63918—
89-8) (CWC Schedule 1A);

(ii) Lewisites, such as: 2-
chlorovinyldichloroarsine (CAS 541—
25—-3) (CWC Schedule 1A); Tris (2-
chlorovinyl) arsine (CAS 40334-70-1)
(CWC Schedule 1A); Bis (2-chlorovinyl)

chloroarsine (CAS 40334-69-8) (CWC
Schedule 1A);

(iii) Nitrogen mustards, or their
protonated salts, as follows:

(A) HN1: Bis (2-chloroethyl)
ethylamine (CAS 538-07-8) (CWC
Schedule 1A);

(B) HN2: Bis (2-chloroethyl)
methylamine (CAS 51-75-2) (CWC
Schedule 1A);

(C) HN3: Tris (2-chloroethyl) amine
(CAS 555-77—1) (CWC Schedule 1A); or

(D) Other nitrogen mustards, or their
salts, having a propyl, isopropyl, butyl,
isobutyl, or tertiary butyl group on the
bis(2-chloroethyl) amine base;

Note 1 to paragraph (a)(3)(iii):
Pharmaceutical formulations containing
nitrogen mustards or certain reference
standards for these formulations are not
considered to be chemical agents and are
subject to the EAR when: (1) The
pharmaceutical is in the form of a final
medical product; or (2) the reference
standard contains salts of HN2 [bis(2-
chloroethyl) methylamine], the quantity to be
shipped is 150 milligrams or less, and
individual shipments do not exceed twelve
per calendar year per end user.

Note 2 to paragraph (a)(3)(iii): A “final
medical product,” as used in this paragraph,
is a pharmaceutical formulation that is (1)
designed for testing and administration in the
treatment of human medical conditions, (2)
prepackaged for distribution as a clinical or
medical product, and (3) approved for
marketing by the Food and Drug
Administration or has a valid investigational
new drug application (IND) in effect, in
accordance with 21 CFR part 312.

(iv) Ethyldichloroarsine (ED) (CAS
598-14—1); or

(v) Methyldichloroarsine (MD) (CAS
593—-89-5);

(4) Incapacitating agents, such as:

(i) 3-Quinuclindinyl benzilate (BZ)
(CAS 6581-06—2) (CWC Schedule 2A);

(ii) Diphenylchloroarsine (DA) (CAS
712—48-1); or

(iii) Diphenylcyanoarsine (DC) (CAS
23525-22-6);

(5) Chemical warfare agents not
enumerated above adapted for use in
war to produce casualties in humans or
animals, degrade equipment, or damage
crops or the environment. (See the CCL
at ECCNs 1C350, 1C355, and 1C395 for
control of certain chemicals not adapted
for use in war.)

Note to paragraph (a)(5): “Adapted for use
in war” means any modification or selection
(such as altering purity, shelf life,
dissemination characteristics, or resistance to
ultraviolet radiation) designed to increase the
effectiveness in producing casualties in
humans or animals, degrading equipment, or
damaging crops or the environment.

Note 1 to paragraph (a): Paragraph (a) of
this category does not include the following:

Cyanogen chloride, Hydrocyanic acid,
Chlorine, Garbonyl chloride (Phosgene),
Ethyl bromoacetate, Xylyl bromide, Benzyl
bromide, Benzyl iodide, Chloro acetone,
Chloropicrin (trichloronitromethane),
Fluorine, and Liquid pepper.

Note 2 to paragraph (a): Regarding U.S.
obligations under the Chemical Weapons
Convention (CWCQC), refer to Chemical
Weapons Convention Regulations (CWCR)
(15 CFR parts 710 through 721). As
appropriate, the CWC schedule is provided to
assist the exporter.

*(b) Biological agents and biologically
derived substances and genetic elements
thereof as follows:

(1) Genetically modified biological
agents:

(i) Having non-naturally occurring
genetic modifications that are known to
or are reasonably expected to result in
an increase in any of the following:

(A) Persistence in a field environment
(i.e., resistance to oxygen, UV damage,
temperature extremes, arid conditions,
or decontamination processes); or

(B) The ability to defeat or overcome
standard detection methods, personnel
protection, natural or acquired host
immunity, host immune response, or
response to standard medical
countermeasures; and

(ii) Being any micro-organisms/toxins
or their non-naturally occurring genetic
elements as listed below:

(A) Bacillus anthracis;

(B) Botulinum neurotoxin producing
species of Clostridium;

(C) Burkholderia mallei;

(D) Burkholderia pseudomallei;

(E) Ebola virus;

(F) Foot-and-mouth disease virus;

(G) Francisella tularensis;

(H) Marburg virus;

(I) Variola major virus (Smallpox
virus);

(J) Variola minor virus (Alastrim);

(K) Yersinia pestis; or

(L) Rinderpest virus.

(2) Biological agent or biologically
derived substances controlled in ECCNs
1C351, 1C353, or 1C354:

(i) Physically modified, formulated, or
produced as any of the following:

(A) 1-10 micron particle size;

(B) Particle-absorbed or combined
with nano-particles;

(C) Having coatings/surfactants, or

(D) By microencapsulation; and

(ii) Meeting the criteria of paragraph
(b)(2)(i) of this category in a manner that
is known to or is reasonably expected to
result in an increase in any of the
following:

(A) Persistence in a field environment
(i.e., resistant to oxygen, UV damage,
temperature extremes, arid conditions,
or decontamination processes);

(B) Dispersal characteristics (e.g.,
reduced susceptibility to shear forces,
optimized electrostatic charges); or
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(C) The ability to defeat or overcome:
standard detection methods, personnel
protection, natural or acquired host
immunity, or response to standard
medical countermeasures.

Note 1 to paragraph (b): Non-naturally
occurring means that the modification has
not already been observed in nature, was not
discovered from samples obtained from
nature, and was developed with human
intervention.

Note 2 to paragraph (b): This paragraph
does not control biological agents or
biologically derived substances when these
agents or substances have been demonstrated
to be attenuated relative to natural
pathogenic isolates and are incapable of
causing disease or intoxication of ordinarily
affected and relevant species (e.g., humans,
livestock, crop plants) due to the attenuation
of virulence or pathogenic factors. This
paragraph also does not control genetic
elements, nucleic acids, or nucleic acid
sequences (whether recombinant or
synthetic) that are unable to produce or
direct the biosynthesis of infectious or
functional forms of the biological agents or
biologically derived substances that are
capable of causing disease or intoxication of
ordinarily affected and relevant species.

Note 3 to paragraph (b): Biological agents
or biologically derived substances that meet
both paragraphs (b)(1) and (b)(2) of this
category are controlled in paragraph (b)(1).

*(c) Chemical agent binary precursors
and key precursors, as follows:

(1) Alkyl (Methyl, Ethyl, n-Propyl or
Isopropyl) phosphonyl difluorides, such
as: DF: Methyl Phosphonyldifluoride
(CAS 676—99-3) (CWC Schedule 1B);
Methylphosphinyldifluoride (CAS 753—
59-3) (CWC Schedule 2B);

(2) O-Alkyl (H or equal to or less than
Cio, including cycloalkyl) O-2-dialkyl
(methyl, ethyl, n-Propyl or isopropyl)
aminoethyl alkyl (methyl, ethyl, N-
propyl or isopropyl) phosphonite and
corresponding alkylated and protonated
salts, such as QL: O-Ethyl-2-di-
isopropylaminoethyl
methylphosphonite (CAS 57856—11-8)
(CWC Schedule 1B);

(3) Chlorosarin: O-Isopropyl
methylphosphonochloridate (CAS
1445-76-7) (CWC Schedule 1B);

(4) Chlorosoman: O-Pinacolyl
methylphosphonochloridate (CAS
7040-57-5) (CWC Schedule 1B); or

(5) Methylphosphonyl dichloride
(CAS 676—97—1) (CWC Schedule 2B);
Methylphosphinyldichloride (CAS 676—
83-5) (CWC Schedule 2B).

(d) [Reserved]

(e) Defoliants, as follows:

(1) 2,4,5-trichlorophenoxyacetic acid
(CAS 93-76—5) mixed with 2,4-
dichlorophenoxyacetic acid (CAS 94—
75-7) (Agent Orange (CAS 39277—-47—
9)); or

(2) Butyl 2-chloro-4-
fluorophenoxyacetate (LNF).

*(f) Parts, components, accessories,
attachments, associated equipment,
materials, and systems, as follows:

(1) Any equipment for the
dissemination, dispersion, or testing of
articles controlled in paragraphs (a), (b),
(c), or (e) of this category, as follows:

(i) Any equipment “‘specially
designed” for the dissemination and
dispersion of articles controlled in
paragraphs (a), (b), (c), or (e) of this
category; or

(ii) Any equipment “specially
designed” for testing the articles
controlled in paragraphs (a), (b), (c), (),
or (f)(4) of this category and developed
under a Department of Defense contract
or other funding authorization.

(2) Any equipment, containing
reagents, algorithms, coefficients,
software, libraries, spectral databases, or
alarm set point levels developed under
a Department of Defense contract or
other funding authorization, for the
detection, identification, warning, or
monitoring of:

(i) Articles controlled in paragraphs
(a) or (b) of this category; or

(ii) Chemical agents or biological
agents specified in the Department of
Defense contract or other funding
authorization.

Note 1 to paragraph (f)(2): This paragraph
does not control articles that are (a)
determined to be subject to the EAR via a
commodity jurisdiction determination (see
§120.4 of this subchapter), or (b) identified
in the relevant Department of Defense
contract or other funding authorization as
being developed for both civil and military
applications.

Note 2 to paragraph (f)(2): Note 1 does not
apply to defense articles enumerated on the
USML.

(3) [Reserved]

(4) For individual protection or
collective protection against the articles
controlled in paragraphs (a) and (b) of
this category, as follows:

(i) M53 Chemical Biological
Protective Mask or M50 Joint Service
General Purpose Mask (JSGPM);

(ii) Filter cartridges containing
sorbents controlled in paragraph
(f)(4)(iii) or (n) of this category;

(iii) Carbon meeting MIL-DTL-32101
specifications (e.g., ASZM-TEDA
carbon); or

(iv) Ensembles, garments, suits,
jackets, pants, boots, or socks for
individual protection, and liners for
collective protection that allow no more
than 1% breakthrough of GD or no more
than 2% breakthrough of any other
chemical controlled in paragraph (a) of
this category, when evaluated by

executing the applicable standard
method(s) of testing described in the
current version of Test Operating
Protocols (TOPs) 08—2—-201 or 08—2-501
and using the defined Department of
Defense-specific requirements;

(5)—(6) [Reserved]

(7) Chemical Agent Resistant Coatings
that have been qualified to military
specifications (MIL-PRF-32348, MIL—
DTL-64159, MIL-C-46168, or MIL—
DTL-53039); or

(8) Any part, component, accessory,
attachment, equipment, or system that:

(i) Is classified;

(i) Is manufactured using classified
production data; or

(iii) Is being developed using
classified information.

Note to paragraph (f)(8): ““Classified”
means classified pursuant to Executive Order
13526, or predecessor order, and a security
classification guide developed pursuant
thereto or equivalent, or to the corresponding
classification rules of another government.

(g) Antibodies, recombinant
protective antigens, polynucleotides,
biopolymers, or biocatalysts (including
their expression vectors, viruses,
plasmids, or cultures of specific cells
modified to produce them) as follows:

(1) When exclusively funded by a
Department of Defense contract for
detection of the biological agents at
paragraph (b)(1)(ii) of this category even
if naturally occurring;

(2) Joint Biological Agent
Identification and Diagnostic System
(JBAIDS) Freeze Dried reagents listed by
JRPD-ASY-No and Description
respectively as follows:

(i) JRPD—-ASY-0016 Q-Fever IVD Kit;

(i) JRPD—ASY-0100 Vaccinia
(Orthopox);

(iii) JRPD—ASY-0106 Brucella
melitensis (Brucellosis);

(iv) JRPD—-ASY-0108 Rickettsia
prowazekii (Rickettsia);

(v) JRPD—ASY-0109 Burkholderia ssp.
(Burkholderia);

(vi) JRPD—-ASY-0112 Eastern equine
encephalitis (EEE);

(vii) JRPD-ASY-0113 Western equine
encephalitis (WEE);

(viii) JRPD—ASY-0114 Venezuelan
equine encephalitis (VEE);

(ix) JRPD—ASY-0122 Coxiella burnetii
(Coxiella);

(x) JRPD-ASY-0136 Influenza A/H5
IVD Detection Kit;

(xi) JRPD—ASY-0137 Influenza A/B
IVD Detection Kit; or

(xii) JRPD-ASY-0138 Influenza A
Subtype IVD Detection Kit;

(3) Critical Reagent Polymerase (CRP)
Chain Reactions (PCR) assay kits with
Catalog-ID and Catalog-ID Product
respectively as follows:
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(i) PCR-BRU-1FB-B-K Brucella
Target 1 FastBlock Master Mix
Biotinylated;

(i) PCR-BRU-1FB-K Brucella Target
1 FastBlock Master Mix;

(iii) PCR-BRU-1R—K Brucella Target
1 LightCycler/RAPID Master Mix;

(iv) PCR-BURK-2FB-B-K
Burkholderia Target 2 FastBlock Master
Mix Biotinylated;

(v) PCR-BURK-2FB-K Burkholderia
Target 2 FastBlock Master Mix;

(vi) PCR-BURK-2R-K Burkholderia
Target 2 LightCycler/RAPID Master Mix;

(vii) PCR-BURK-3FB-B-K
Burkholderia Target 3 FastBlock Master
Mix Biotinylated;

(viii) PCR-BURK-3FB-K
Burkholderia Target 3 FastBlock Master
Mix;

(ix) PCR-BURK-3R-K Burkholderia
Target 3 LightCycler/RAPID Master Mix;

(x) PCR-COX-1FB-B—K Coxiella
burnetii Target 1 FastBlock Master Mix
Biotinylated;

(xi) PCR—COX-1R-K Coxiella burnetii
Target 1 LightCycler/RAPID Master Mix;

(xii) PCR-COX—2R—K Coxiella
burnetii Target 2 LightCycler/RAPID
Master Mix;

(xiii) PCR-OP-1FB-B-K Orthopox
Target 1 FastBlock Master Mix
Biotinylated;

(xiv) PCR-OP-1FB-K Orthopox
Target 1 FastBlock Master Mix;

(xv) PCR-OP-1R-K Orthopox Target 1
LightCycler/RAPID Master Mix;

(xvi) PCR-OP-2FB-B-K Orthopox
Target 2 FastBlock Master Mix
Biotinylated;

(xvii) PCR-OP-3R-K Orthopox Target
3 LightCycler/RAPID Master Mix;

(xviii) PCR-RAZOR-BT-X PCR~-
RAZOR-BT-X RAZOR CRP BioThreat-X
Screening Pouch;

(xix) PCR-RIC-1FB—K Ricin Target 1
FastBlock Master Mix;

(xx) PCR-RIC-1R-K Ricin Target 1
LightCycler/RAPID Master Mix;

(xxi) PCR-RIC-2R-K Ricin Target 2
LightCycler/RAPID Master Mix; or

(xxii) PCR-VEE-1R-K Venezuelan
equine encephalitis Target 1
LightCycler/RAPID Master Mix; or

(4) Critical Reagent Program
Antibodies with Catalog ID and Product
respectively as follows:

(i) AB—AG-RIC Aff. Goat anti-Ricin;

(ii) AB-ALVG-MAB Anti-Alphavirus
Generic Mab;

(iii) AB-AR-SEB Aff. Rabbit anti-SEB;

(iv) AB-BRU-M-MAB1 Anti-Brucella
melitensis Mab 1;

(v) AB-BRU-M-MAB2 Anti-Brucella
melitensis Mab 2;

(vi) AB-BRU-M-MAB3 Anti-Brucella
melitensis Mab 3;

(vii) AB-BRU-M-MAB4 Anti-
Brucella melitensis Mab 4;

(viii) AB-CHOL-0139-MAB Anti-
V.cholerae 0139 Mab;
(ix) AB-CHOL-01-MAB Anti-V.
cholerae 01 Mab;
(x) AB-COX-MAB Anti-Coxiella Mab;
(xi) AB-EEE-MAB Anti-EEE Mab;
(xii) AB-G-BRU-A Goat anti-Brucella
abortus;
(xiii) AB-G-BRU-M Goat anti-
Brucella melitensis;
(xiv) AB—-G-BRU-S Goat anti-Brucella
suis;
(xv) AB-G-CHOL-01 Goat anti-
V.cholerae 0:1;
(xvi) AB—-G—-COL-139 Goat anti-
V.cholerae 0:139;
(xvii) AB-G-DENG Goat anti-Dengue;
(xviii) AB—G-RIC Goat anti-Ricin;
(xix) AB-G-SAL-T Goat anti-S. typhi;
(xx) AB-G—SEA Goat anti-SEA;
(xxi) AB—G—SEB Goat anti-SEB;
(xxii) AB—-G-SEC Goat anti-SEC;
(xxiii) AB—G—SED Goat anti-SED;
(xxiv) AB—G-SEE Goat anti-SEE;
(xxv) AB-G—SHIG-D Goat anti-
Shigella dysenteriae;
(xxvi) AB-R-BA-PA Rabbit anti-
Protective Antigen;
(xxvii) AB—R—COX Rabbit anti-C.
burnetii;
(xxviii) AB-RIC-MAB1 Anti-Ricin
Mab 1;
(xxix) AB-RIC-MAB2 Anti-Ricin Mab
2;
(xxx) AB-RIC-MAB3 Anti-Ricin
Mab3;
(xxxi) AB—R—SEB Rabbit anti-SEB;
(xxxii) AB-R—VACC Rabbit anti-
Vaccinia;
(xxxiii) AB-SEB-MAB Anti-SEB Mab;
(xxxiv) AB-SLT2-MAB Anti-Shigella-
like t x2 Mab;
(xxxv) AB-T2T-MAB1 Anti-T2 Mab
1;
(xxxvi) AB-T2T-MAB2 Anti-T2
Toxin 2;
(xxxvii) AB-VACC-MAB1 Anti-
Vaccinia Mab 1;
(xxxviii) AB-VACC-MAB2 Anti-
Vaccinia Mab 2;
(xxxix) AB-VACC-MAB3 Anti-
Vaccinia Mab 3;
(x1) AB-VACC-MAB4 Anti-Vaccinia
Mab 4;
(x1i) AB-VACC-MABS5 Anti-Vaccinia
Mab 5;
(x1ii) AB-VACC-MABG6 Anti-Vaccinia
Mab 6;
(xliii) AB-VEE-MAB1 Anti-VEE Mab
1;
(xliv) AB-VEE-MAB2 Anti-VEE Mab
23
(xlv) AB-VEE-MAB3 Anti-VEE Mab
3;
(xlvi) AB-VEE-MAB4 Anti-VEE Mab
4;
(xlvii) AB-VEE-MAB5 Anti-VEE Mab
5;
(xlviii) AB-VEE-MAB6 Anti-VEE
Mab 6; or

(xlix) AB-WEE-MAB Anti-WEE
Complex Mab.

(h) Vaccines exclusively funded by a
Department of Defense contract, as
follows:

(1) Recombinant Botulinum Toxin
A/B Vaccine;

(2) Recombinant Plague Vaccine;

(3) Trivalent Filovirus Vaccine; or

(4) Vaccines specially designed for the
sole purpose of protecting against
biological agents and biologically
derived substances identified in
paragraph (b) of this category.

Note to paragraph (h): See ECCN 1A607.k
for military medical countermeasures such as
autoinjectors, combopens, and creams.

(i) Modeling or simulation tools,
including software controlled in
paragraph (m) of this category, for
chemical or biological weapons design,
development, or employment developed
or produced under a Department of
Defense contract or other funding
authorization (e.g., the Department of
Defense’s HPAC, SCIPUFF, and the Joint
Effects Model (JEM)).

(j)—(1) [Reserved]

(m) Technical data (as defined in
§ 120.10 of this subchapter) and defense
services (as defined in § 120.9 of this
subchapter) directly related to the
defense articles enumerated in
paragraphs (a) through (1) and (n) of this
category. (See § 125.4 of this subchapter
for exemptions.)

(n) Developmental countermeasures
or sorbents funded by the Department of
Defense via contract or other funding
authorization;

Note 1 to paragraph (n): This paragraph
does not control countermeasures or sorbents
that are (a) in production, (b) determined to
be subject to the EAR via a commodity
jurisdiction determination (see § 120.4 of this
subchapter), or (c) identified in the relevant
Department of Defense contract or other
funding authorization as being developed for
both civil and military applications.

Note 2 to paragraph (n): Note 1 does not
apply to defense articles enumerated on the
USML, whether in production or
development.

Note 3 to paragraph (n): This paragraph is
applicable only to those contracts and
funding authorizations that are dated July 28,
2017, or later.

(0)—(w) [Reserved]

(x) Commodities, software, and
technology subject to the EAR (see
§ 120.42 of this subchapter) used in or
with defense articles controlled in this
category.

Note to paragraph (x): Use of this
paragraph is limited to license applications
for defense articles controlled in this category
where the purchase documentation includes
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commodities, software, or technology subject
to the EAR (see § 123.1(b) of this subchapter).

* * * * *

Category XVIII—Directed Energy
Weapons

* (a) Directed energy weapons as
follows:

(1) Systems or equipment that, other
than as a result of incidental, accidental,
or collateral effect:

(i) Degrade, destroy or cause mission-
abort of a target;

(ii) Disturb, disable, or damage
electronic circuitry, sensors or explosive
devices remotely;

(iii) Deny area access;

(iv) Cause lethal effects; or

(v) Cause ocular disruption or
blindness; and

(2) Use any non-acoustic technique
such as lasers (including continuous
wave or pulsed lasers), particle beams,
particle accelerators that project a
charged or neutral particle beam, high
power radio-frequency (RF), or high
pulsed power or high average power
radio frequency beam transmitters.

*(b) Systems or equipment specially
designed to detect, identify, or provide
defense against articles specified in
paragraph (a) of this category.

(c)—(d) [Reserved]

(e) Components, parts, accessories,
attachments, systems or associated
equipment specially designed for any of
the articles in paragraphs (a) or (b) of
this category.

(f) Developmental directed energy
weapons funded by the Department of
Defense via contract or other funding
authorization, and specially designed
parts and components therefor;

Note 1 to paragraph (f): This paragraph
does not control directed energy weapons (a)
in production, (b) determined to be subject to
the EAR via a commodity jurisdiction
determination (see § 120.4 of this
subchapter), or (c) identified in the relevant
Department of Defense contract or other
funding authorization as being developed for
both civil and military applications.

Note 2 to paragraph (f): Note 1 does not
apply to defense articles enumerated on the
USML, whether in production or
development.

Note 3 to paragraph (f): This paragraph is
applicable only to those contracts and
funding authorizations that are dated July 28,
2017, or later.

(g) Technical data (see § 120.10 of this
subchapter) and defense services (as
defined in § 120.9 of this subchapter)
directly related to the defense articles
enumerated in paragraphs (a) through
(e) of this category;

(x) Commodities, software, and
technology subject to the EAR (see

§120.42 of this subchapter) used in or
with defense articles controlled in this
category.

Note to paragraph (x): Use of this
paragraph is limited to license applications
for defense articles controlled in this category
where the purchase documentation includes
commodities, software, or technology subject
to the EAR (see § 123.1(b) of this subchapter).

Rose E. Gottemoeller,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2016-17505 Filed 7-27-16; 8:45 am]
BILLING CODE 4710-25-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 33

[EPA-HQ-OA-2006-0278; FRL-9946—27—
OA]

RIN 2090-AA40

Participation by Disadvantaged
Business Enterprises in Procurements
Under EPA Financial Assistance
Agreements

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: Environmental Protection
Agency (EPA) is taking direct final
action on revisions to the EPA’s
Disadvantaged Business Enterprise
(DBE) program. We are approving these
revisions to improve the practical utility
of the program, minimize burden, and
clarify requirements that have been the
subject of questions from recipients of
EPA financial assistance and from
disadvantaged business enterprises.
These revisions are in accordance with
the requirements of the Federal laws
that govern the EPA DBE program.

DATES: This rule is effective on October
26, 2016 without further notice, unless
EPA receives adverse comment by
August 29, 2016. If EPA receives
adverse comment, we will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ—
0OA-2006-0278, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other

information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the Web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.
FOR FURTHER INFORMATION CONTACT:
Teree Henderson, Office of the
Administrator, Office of Small Business
Programs (mail code: 1230A),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460; telephone number: 202-566—
2222; fax number: 202-566—0548; email
address: henderson.teree@epa.gov.
SUPPLEMENTARY INFORMATION:
Acronyms and Abbreviations. The
following acronyms and abbreviations
are used in this document.

BCRLF Brownfields Cleanup Revolving
Loan Fund

CWSRF Clean Water State Revolving Fund

DWSRF Drinking Water State Revolving
Fund

EDWOSB Economically Disadvantaged
Woman Owned Small Business Program

DOT Department of Transportation

SBA Small Business Administration

DBE Disadvantaged Business Enterprise

MBE Minority Business Enterprise

WBE Women’s Business Enterprise

EPA Environmental Protection Agency

OSBP Office of Small Business Programs

SBVPS Small Business Vendor Profile
System

I. Why is EPA using a direct final rule?

EPA is publishing this rule without a
prior proposed rule because we view
this as a noncontroversial action and
anticipate no adverse comments. The
actions are intended to improve the
practical utility of the program,
minimize burden, and clarify
requirements that have been the subject
of questions from recipients of EPA
financial assistance and from
disadvantaged business enterprises.
However, in the “Proposed Rules”
section of this Federal Register, we are
publishing a separate document that
will serve as the proposed rule to amend
these regulations, if EPA receives
signification adverse comments on this
direct final rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
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must do so at this time. For further
information about commenting on this
rule, see the ADDRESSES section of this
document.

If EPA receives adverse comment, we
will publish a timely withdrawal in the
Federal Register informing the public
that this direct final rule will not take
effect. We will address all public
comments in any subsequent final rule
based on the proposed rule.

II. Does this action apply to me?

If you are a recipient of an EPA
financial assistance agreement; an entity
receiving an identified loan under a
financial assistance agreement
capitalizing a revolving loan fund; or a
minority-owned, woman-owned, or
small business, this rule may affect you.
If you have any questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

III. What should I consider as I prepare
my comments for EPA?

A. Submitting CBI. Do not submit this
information to EPA through
www.regulations.gov or email. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI). In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

B. Tips for Preparing Your Comments.
When submitting comments, remember
to:

¢ Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

¢ Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

¢ Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

¢ Describe any assumptions and
provide any technical information and/
or data that you used.

e If you estimate potential costs or
burdens, explain how you arrived at

your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

IV. Background

The EPA’s DBE Program is
implemented through 40 CFR part 33,
which was promulgated on March 26,
2008 (73 FR 15904) (hereafter referred to
as “part 33”). The DBE program arose
out of a review of affirmative action
programs in the federal government
following the Supreme Court’s decision
in Adarand Constructors, Inc. v.
Federico Pena, Secretary of
Transportation, 515 U.S. 200. The rule
sets forth a narrowly tailored EPA
program that serves the compelling
government interest of remedying past
and current racial discrimination, by
establishing agency-wide DBE
procurement objectives.

The DBE Program has four major
components designed to ensure that
minority and women-owned businesses
have the opportunity to participate in
procurements funded by EPA financial
assistance agreements. These
components are as follows:

o DBE Certification: The current DBE
Program requires that in order to be
counted as an MBE or WBE under an
EPA financial assistance agreement, an
entity will have to be certified as such.
The EPA requires an MBE/WBE to first
seek certification by a federal agency
(e.g., the Small Business Administration
(SBA), the Department of Transportation
(DOT)), or by a State, locality, Indian
Tribe, or independent private
organization provided their applicable
criteria match those under section 8(a)
(5) and (6) of the Small Business Act
and SBA’s applicable 8(a) Business
Development Program regulations. The
EPA then provides for certification of
firms that cannot get certified by one of
these entities. The EPA certification
program provides an option for
businesses that may not fall into a
classification that is certified by other
sources and provides for these
businesses to participate in EPA’s DBE
program.

e Negotiating Fair Share Goals: The
current DBE program requires all
recipients of EPA financial assistance
agreements to negotiate goals with the
Agency for the utilization of MBEs/
WBESs for procurements funded by EPA
financial assistance agreements. The

goals are based on disparity studies or
availability analyses showing the
availability of MBEs or WBEs in the
financial assistance recipient’s relevant
geographic buying market. These goals
do not operate as quotas.

e Using the “Good Faith Efforts”: The
“Good Faith Efforts” are measures
implored by all EPA financial assistance
agreement recipients to ensure that all
DBEs have the opportunity to compete
for procurements funded by EPA
financial assistance dollars, and contain
measures a financial assistance recipient
may undertake to make procurements
more open to MBEs and WBEs.

e Reporting Accomplishments: Under
the current DBE program, recipients of
EPA financial assistance agreements are
required to report on their
accomplishments with the program
using EPA Form 5700-52A. Reporting is
the tool the EPA uses to assess whether
or not the program is effective and
actually translating into increased
opportunities for MBEs and WBEs.

When the final rule was promulgated,
the EPA stated that the agency will
“evaluate the propriety of the
Disadvantaged Business Enterprise
program in 7 years through subsequent
rulemaking” (73 FR 15904). On August
13, 2013, OMB approved the
information collection request
supporting the DBE Program with the
following Terms of Clearance: ‘“This ICR
is approved for a period of 2 years until
2015, when EPA will undertake a
comprehensive review of the
Disadvantaged Business Enterprise
rule.” The EPA Office of Small Business
Programs (OSBP) has subsequently
worked collaboratively with various
program offices within the Agency and
EPA regional DBE coordinators through
various face-to-face meetings and
conference calls from May—December
2014.

V. Summary of Changes

The EPA is amending subparts A
through E of part 33 to improve the
practical utility of the EPA’s DBE
program and minimize the burden to
affected entities. The EPA made three
major revisions in the rule that will
significantly impact the way the DBE
program currently operates. These
changes, which are described in detail
in section IV of this preamble, include:

1. Establishing a self-certification
platform for MBEs and WBEs. The EPA
removed existing EPA certification
requirements in subpart B of part 33 for
firms that cannot be certified by another
federal agency, and will instead allow
qualified firms to self-certify as an MBE
or WBE.
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2. Updating the exemption threshold
for fair share negotiations. The EPA
increased the threshold for recipients
exempted from negotiating fair share
objectives in subpart D of part 33 from
$250,000 to $1 million.

3. Revising the reporting frequency
and applicability. The EPA revised
subpart E of part 33 to change the
frequency of DBE reporting to annual for
all recipients, and limit reporting to
financial assistance agreements with
funds budgeted for procurements above
the simplified acquisition threshold of
$150,000.

In addition to these changes, the EPA
made minor changes to part 33 to
minimize information collection, clarify
requirements, update references, and
harmonize requirements with uniform
administrative requirements published
by the Office of Management and
Budget (OMB).

VI. Detail and Rationale for Changes

Additional details for the revisions to
subparts A through E of part 33 and the
rationale for these revisions are
described respectively in the sections
below.

A. Subpart A—General Provisions

The EPA has made several changes to
the General Provisions (subpart A) of
part 33 to clarify the objectives,
applicability, and implementation
procedures of the DBE Program. The
changes are intended primarily to
clarify the requirements that apply to
recipients and will not impose any new
requirements or burdens that do not
already exist.

First, we changed the first statement
of DBE program objectives in 40 CFR
33.101(a) from: “To ensure
nondiscrimination in the award of
contracts under EPA assistance
agreements” to: “To foster
nondiscrimination in the award and
administration of procurements under
EPA financial assistance agreements”.
The purpose of this change is to clarify
that the program is not limited to
particular types of procurements by a
recipient of EPA financial assistance
(e.g., only to contracts issued), but
applies to all goods or services procured
by a recipient under any type of
financial instrument.

Second, we clarified to whom the
requirements of part 33 apply. We
changed the title of 40 CFR 33.102 to
“To Whom Does This Part Apply?”. The
EPA further amended the text to specify
that part 33 applies to recipients of any
of four different types of financial
assistance agreements issued by the
EPA, which are as follows: EPA
financial assistance agreements, grants,

or cooperative agreements used to
capitalize revolving loan funds, Special
Appropriations Act Projects, and
subawards from an EPA recipient of any
such funds. The revision still specifies
that part 33 does not apply to work that
is conducted outside the United States
or its territories and insular possessions,
or that is not funded under an EPA
financial assistance agreement. Next, the
EPA updated the definitions of terms in
40 CFR 33.103. One goal of the revisions
to part 33 incorporates the principles
established by 2 CFR part 200—Uniform
Administrative Requirements, Cost
Principles, And Audit Requirements for
Federal Awards (hereafter referred to as
“‘part 200”). Part 200 was finalized on
October 9, 2015, and supersedes a
number of OMB circulars governing the
administration of federal financial
awards. The reforms adopted by part
200 were intended (1) to streamline
OMB guidance for the administration of
financial awards to ease burden, and (2)
to strengthen oversight of federal awards
to increase efficiency and effectiveness
of the awards. The rule applies both to
federal agencies that issue financial
assistance, encompassing the types of
financial assistance provided by the
EPA, and to recipients of the awards.
We made minor amendments
throughout Part 33 to incorporate these
changes. In 40 CFR 33.104, we amended
and added several definitions to be
consistent with part 200, as well as
update the introduction to the section to
state that terms not defined in Part 33
will have the meaning given to them in
part 200.

We also consolidated several existing
definitions in 40 CFR 33.104. For
example, we added the term
“procurement” as “the acquisition of
goods and services under a financial
assistance agreement as defined by
applicable regulations for the particular
type of financial assistance received”.
The term encompasses all forms of
procurement and will replace the
current definitions for ‘“‘construction”,
“equipment”’, “‘services”’, and
“supplies” in subpart A and throughout
part 33. To improve readability, we
consolidated the definitions of all terms
in Part 33 into subpart A by moving all
the terms that are defined in 40 CFR
part 33, subparts B, C, D, and E into 40
CFR 33.103. For example, we revised 40
CFR 33.202 and 33.303 to move the
definitions of “ownership or control,”
“socially disadvantaged individual”,
and “economically disadvantaged
individual” to 40 CFR 33.103. Also, we
amended certain definitions to be
consistent with the rules of the Small
Business Administration (13 CFR part

124) Department of Transportation
(DOT) DBE Program, and Title X of the
Clean Air Act Amendments of 1990 (42
U.S.C. 7601 note), as well as to add
minor clarifications.

The EPA also made changes to the
provisions of 40 CFR 33.104 for
recipients to obtain a waiver from any
of the requirements of part 33. We made
a substantive change that will place a 5
year limitation on the duration of each
waiver and a recipient will need to
reapply for the waiver at least 60 days
prior to the expiration date. Previously,
waivers were granted for “‘a reasonable
duration” to be determined by the
Director of the Office of Small and
Disadvantaged Business Utilization, and
could be terminated at any time at the
Director’s discretion. Providing specific
time frames for waiver duration ensures
equity and consistency in issuing
waivers across all recipients. The rule
also changes the title of Director of the
Office of Small and Disadvantaged
Business Utilization to Director of Small
Business Programs to reflect current
EPA organizational structure. We made
similar harmonizing changes throughout
part 33 to update all references to the
Office of Small and Disadvantaged
Business Utilization (OSDBU) to the
Office of Small Business Programs
(OSBP).

The rule also revises 40 CFR 33.105,
“What are the compliance and
enforcement provisions of this part?”’ to
more clearly parallel the applicable
noncompliance remedies available to
the EPA under regulations of the Office
of Management and Budget for federal
awards in 2 CFR 200.338. We changed
a reference in 40 CFR 33.105 from 2 CFR
part 200 to the more specific applicable
reference of 2 CFR 200.338, and to edit
the list of examples of remedial actions
in 40 CFR 33.105 to be identical to the
examples provided in 2 CFR 200.338.
The EPA incorporated a new
requirement into 40 CFR 33.107 for
recordkeeping and records access. We
incorporated by reference the
recordkeeping and records access
provisions of 2 CFR 200.33 through
200.337. These provisions, in general,
require recipients of federal awards to
retain all records that are relevant to the
award for a period of 3 years and to
allow the government access to the
records for purposes of auditing. These
changes are part of the EPA’s effort to
update part 33 to incorporate the
principles established by part 200, as
described in section IV.1 of this
preamble. Finally, we revised appendix
A to part 33. First, we revised appendix
A from an appendix of part 33
(following subpart E) to an appendix of
the General Provisions. The term and
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condition of appendix A is a reference
of the requirements of 40 CFR 33.106;
therefore, including the term and
condition as an appendix of subpart A
improves the readability of the subpart.
We also amended appendix A to add the
additional stipulation that any
procurement contract signed by a
recipient must include the contract
provisions of 2 CFR part 200, appendix
II. Appendix II clarifies all of the
contract provisions that are required by
other applicable statutes and regulations
for contracts issued by recipients of
federal financial assistance. The
requirement to comply with appendix II
is not a new requirement but adding this
stipulation in appendix A to part 33
makes the requirement clearer to
recipients and reduces the risk of
unintentional noncompliance.

B. Subpart B—Certification

The rule will implement several
significant changes to the existing
certification requirements of subpart B
of part 33. First, the EPA revised the
certification requirements of 40 CFR
33.204 through 33.211 to revise the
EPA’s existing certification process for
firms that cannot be certified by another
federal agency. Under the current
requirements of part 33, the EPA
requires an MBE or WBE to first seek
certification by a federal agency (e.g.,
the Small Business Administration
(SBA), the Department of Transportation
(DOT)), or by a State, locality, Indian
Tribe, or independent private
organization (provided their applicable
criteria match those under section
8(a)(5) and (6) of the Small Business Act
and SBA’s applicable 8(a) Business
Development Program regulations). The
EPA only considers certifying firms that
cannot get certified by one of these
entities. The EPA has previously
required firms to first seek certification
from other sources because an EPA
certification is limited in that it is only
accepted for opportunities funded by
EPA financial assistance agreements.
Conversely, certifications from other
sources are beneficial for the business
entity because they have broader
applications. In implementing the DBE
program over the past seven years, the
EPA has received applications from
various entities requesting EPA
certification of their MBE/WBE status.
For an EPA certification, the current
rule requires that entities submit a paper
application with evidence
demonstrating that the entity meets the
requirements of 40 CFR 33.202 and
33.203 (i.e., the entity is owned or
controlled by one or more individuals
claiming disadvantaged status under the
EPA’s 8 percent statute or owned and

controlled by one or more individuals
claiming disadvantaged status under the
EPA’s 10 percent statute), along with
evidence regarding the disadvantaged
status of such individuals and
documentation of a denial of
certification from another certifying
entity. The application is then evaluated
according to by the EPA within 30 days
for approval. A review of this process,
including the applications that the EPA
has approved or denied for certification,
determined that the overall demand for
EPA certification has been nominal. In
addition, the majority of firms seeking
an EPA certification under 40 CFR
33.205 were already certified under
other programs, and further EPA
certification was unnecessary. Further,
the current process, including the
period for EPA review, is resource
intensive and extends the time in which
a facility receives its certification. For
these reasons, the EPA removed the
existing EPA certification requirements
in 40 CFR 33.205 and will no longer
processes paper applications.

In lieu of the current application and
evaluation requirements, revised 40 CFR
33.204 and 33.205 to accept and
implement a self-certification process
for firms who are not otherwise certified
by another entity. The requirements will
allow qualified firms to self-certify
under the EPA’s DBE program as an
MBE or WBE, using the EPA’s Small
Business Vendor Profile System
(SBVPS). Under this approach, firms
seeking an EPA certification will
register in the online SBVPS.
Registration in the SBVPS will require
the firm to provide their firm name and
contact information, federal tax ID,
DUNS no., type of business, date of
start, annual sales, company size and
classification, ethnicity, any other prior
certifications. Firms will then self-attest
to meeting the eligibility requirements
set forth in 40 CFR 33.202 and 33.203.
The self-certification provided through
the SBVPS will be legally-binding. This
approach, which is consistent with the
certification requirements of other
federal agencies including the SBA,
does not require submittal of additional
information, or require EPA review of
an application. However, the EPA could
request entities to provide evidence that
they meet the eligibility requirements at
any time. These self-certification
requirements will reduce burden on
firms by removing the current paper
application process and decreasing the
time spent by entities acquiring
certification. These changes will also
streamline agency activities related to
maintaining forms, conducting reviews,

and responding to applicants, resulting
in an overall burden reduction.

The approach will no longer require
businesses to first seek certification
from other entities before requesting
EPA DBE certification. All businesses
who meet the EPA DBE program
certification requirements will be able to
participate in self-certifying. The EPA
will still accept certifications from other
sources, including a federal agency,
state, locality, Indian Tribe, or
independent private organization,
provided their standards for
certification meet or exceed the EPA’s.
The EPA DBE self-certification will also
remain only applicable to opportunities
funded by EPA financial assistance
agreements; 40 CFR 33.405 will clarify
that the EPA’s DBE certification will be
not recognized by other federal, state or
local organizations. Therefore, the EPA
will continue to encourage businesses to
obtain certifications from these sources.
The self-certification approach will also
provide for proof of certification for
such facilities under EPA’s DBE
program. We revised 40 CFR 33.206 to
provide for firms who self-certify
through the SBVPS to be listed on the
EPA’s SBVPS through the OBSP Web
site. The list will be publically available
and provide assurance to recipients of
EPA funding that the entities listed are
certified and eligible for participation.

Similar to the existing EPA
certification, EPA self-certifications
under this new approach will be valid
for a period of three years. We revised
40 CFR 33.207 to specify that this
period will begin from the date an entity
is self-certified in the EPA’s SBVPS. The
SBVPS database will automatically
purge data every three years, therefore
firms will be required to re-register
every three years to maintain their MBE
or WBE status. Because facilities will be
responsible for their registration and are
self-certifying, we removed the
requirements of 40 CFR 33.207, 33.209,
and 33.211, which apply to re-
application, re-evaluation, and appeal of
EPA determinations for certified
entities. We also revised 40 CFR 33.210
to clarify that facilities are responsible
for keeping the EPA informed of any
changes which may affect the entity’s
certification, including requiring the
entity to remove its self-certification
from the SBVPS database within 30
days of any changes to its eligibility
status. This timeline is consistent with
current requirements. The EPA also
made several minor revisions to subpart
B of Part 33 that will clarify existing
requirements or provide for additional
flexibility for affected entities. As
discussed in section IV.1 of this
preamble, we consolidated the
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definitions for “ownership or control,”
“socially disadvantaged individual”,
and “economically disadvantaged
individual” in 40 CFR 33.202 and
33.203 under subpart A of part 33. We
removed the definitions for “HBCU”
and “Women” in paragraphs (d) and (e)
of 40 CFR 33.203; the definition of
“HBCU” is already included in 40 CFR
33.103, and a specific definition for
“Women” is no longer necessary as
women are included within the
definitions for “socially disadvantaged
individual” and “economically
disadvantaged individual.”

We made several clarifications to 40
CFR 33.204, including clarifying the
content by revising the title to read
“What certifications are acceptable for
establishing MBE or WBE status under
the EPA DBE Program?” We also
clarified the rule references for those
outside certifications currently accepted
by the EPA (e.g., the SBA’s 8(a) Business
Development Program or its Small
Disadvantaged Business (SDB)
Program), and adding a reference to the
Economically Disadvantaged Woman
Owned Small Business (EDWOSB)
Program (13 CFR part 127, subpart B).
The EDWOSB was established on Oct. 7,
2010 (75 FR 62282) and provides
certification requirements that meet or
exceed the EPA’s standards; the change
will benefit entities by providing an
additional certification option. Finally,
we are clarifying that the certifications
under the United States Department of
Transportation (DOT) Participation by
Disadvantaged Business Enterprises in
DOT Programs are acceptable only with
U.S. citizenship. The change clarifies
that the existing U.S. citizenship
requirement under Part 33 applies to
these certifications.

C. Subpart C—Good Faith Efforts

The EPA made several changes to the
Good Faith Efforts requirements of
subpart C of 40 CFR part 33 to clarify
the requirements. The revisions will not
impose any new requirements or
burdens, but primarily reorganizes the
subpart in a more logical order to make
the goals and obligations more apparent.
We made one change to reduce burden.

We made several changes to 40 CFR
33.301. First, we replaced the
introduction to 40 CFR 33.301 (“What
does this subpart require?”’) with a
statement of purpose to clarify that good
faith efforts are methods used by EPA
recipients to ensure that DBEs have the
opportunity to compete for
procurements funded by EPA financial
assistance dollars. A new paragraph (h)
will consolidate in one place and clarify
the actions that constitute good faith
efforts. Paragraph (h) is a result of

reorganization and will not change any
existing requirements. For example, we
codified that recipients must use the
services of available minority/women
community organizations; minority/
women contractors’ groups; local, state,
and Federal minority/women business
assistance offices; and other
organizations, when feasible, when
conducting the good faith efforts. This
requirement is based on the existing
good faith efforts, as outlined in the July
24, 2003 proposed DBE rule (68 FR
43824). We made one minor
harmonizing change to 40 CFR 33.408
for consistency.

The rule will also add several new
paragraphs to 40 CFR 33.301 to clarify
the administrative requirements for
meeting the good faith efforts. First, we
are adding new text in paragraphs (b)
and (c) to clarify that no recipients are
exempted from the good faith efforts
requirements, including recipients that
are exempt from the fair share objectives
of 40 CFR part 33, subpart D. We also
added a new paragraph (e) to clarify that
recipients are required to ensure that all
sub-recipients/prime contractors meet
these requirements. These stipulations
are inferred in the current provisions
but were added to 40 CFR 33.301 for
clarity. The changes to 40 CFR 33.301
will also clarify that subpart C does not
negate the post federal award
requirements of part 200.

We also clarified in 40 CFR 33.301(d)
that recipients must retain records of the
methods used to adhere to good faith
efforts. This provision already is
required by the existing recordkeeping
requirements of 40 CFR 33.501(a), but
was added to 40 CFR 33.301(d) for
clarity and better organizational
placement. In a related change, we
added a new paragraph (i) to clarify
what constitutes non-compliance with
subpart C. Paragraph (i) specifies that
recipients that fail to meet all the fair
share goals will not be penalized if they
document the circumstances that
prohibited full execution of each
requirement, but that failure to retain
proper documentation may constitute
noncompliance.

Next, for 40 CFR 33.302 (“Are there
any additional contract administration
requirements?”’), we reduced a reporting
requirement by eliminating Form 6100—
2. Under the current rule, prime
contractors are required to provide Form
6100-2 to DBE subcontractors. Form
6100-2 is an optional form that gives a
DBE subcontractor the opportunity to
inform the EPA about the work received
and/or report any concerns regarding
the EPA-funded project (e.g.,
termination by prime contractor, late
payments, et al.). We are eliminating

this form because the EPA has no legal
authority or other leverage to intervene
on behalf of the DBE to resolve any such
problems. Eliminating this form will not
hinder effective implementation of the
program, but will reduce burden on
recipients, prime contractors, DBEs, and
the EPA. We also added a stipulation to
40 CFR 33.302 that failure to include
EPA Forms 6100-3 and 6100—4 may
constitute non-responsiveness and that
the recipient may consider this non-
responsiveness in evaluating a prime
contractor’s proposal. Forms 6100-3
and 6100—4 document the intended
degree of DBE utilization under any
prime contract issued by the recipient.
This change is intended to provide
clarification of compliance under
subpart C and does not change any
existing requirements. To ensure that a
recipient is aware of all required
contracting provisions, text was added
to point out that all procurement
contracts awarded by a recipient must
contain the provisions specified in 2
CFR part 200, appendix I, as applicable.

We made one editorial correction to
40 CFR 33.303 (““Are there special rules
for loans under EPA financial assistance
agreements?”’) by changing the clause
beginning with “suchas. . .” to
“including but not limited to. . .” so
that the clause clarifies but does not
limit applicability of the section.

Finally, we clarified 40 CFR 33.304 to
more accurately reflect the contents of
the provisions and to clarify that a
Native American recipient includes a
consortium. The title will be “What
special rules apply to a Native American
(either as an individual, organization,
Tribe or Tribal Government or
consortium) Recipient or Prime
Contractor when following the six good
faith efforts?”” We also made a
harmonizing change to 40 CFR
33.304(a).

D. Subpart D—Fair Share Objectives

The EPA made revisions to subpart D
of part 33 to revise the requirements for
recipients of EPA financial assistance
agreements to negotiate fair share
objectives for MBE and WBE
participation. The changes will
generally reduce burden for recipients
by reducing the number of recipients
required to negotiate fair share
objectives or revising the information
that must be submitted by recipients.
We also provided additional
clarifications and harmonizing changes
that will not impose any new
requirements or burdens that do not
already exist.

First, the EPA revised 40 CFR 33.401
and 33.402 to clarify that in addition to
negotiating its own fair share objectives,



49544

Federal Register/Vol. 81, No. 145/ Thursday, July 28, 2016 /Rules and Regulations

a recipient may use the approved fair
share objective of another recipient with
the same or similar relevant geographic
buying market, purchasing the same or
similar items. The EPA made one
related harmonizing change to 40 CFR
33.405(a). These amendments
harmonizes the requirements for
recipients of EPA financial assistance
agreements and financial agreements to
capitalize revolving loan funds with the
existing requirements of 40 CFR
33.405(b)(3), which allow recipients to
use the fair share objectives of another
recipient when determining a base
figure for the relative availability of
MBEs and WBEs. The EPA also revised
40 CFR 33.402 to clarify that for loan
procurements that will occur over more
than one year, the recipient should
apply the fair share objectives in place
to the year in which the procurement
action occurs. Previously, the recipient
could choose to apply the fair share
objective in place either for the year in
which the identified loan was awarded
or for the year in which the
procurement action occurred. These two
options resulted in frequent questions
from recipients; the change implements
the former option and provides a
consistent approach for all recipients.

We made one minor revision to 40
CFR 33.403 (“What is a fair share
objective?”’) to remove the categories of
construction, equipment, services and
supplies, consistent with the changes to
the definition of “procurement”
discussed in section IV.1 of this
preamble.

Next, we revised the timeline for
submittal of proposed fair share
objectives and the EPA’s subsequent
review schedule. Specifically, we made
revisions to 40 CFR 33.404 to shorten
the time for recipients to submit their
proposed MBE and WBE fair share
objectives from 120 days to 90 days after
acceptance of a financial assistance
award. Because MBE and WBE fair
share objectives must be agreed upon by
the recipient and EPA before funds may
be expended for procurement, the EPA
has determined that recipients must
submit their fair share objectives sooner
in order to ensure that projects are
commenced in a timely manner. These
revisions will affect only those
recipients that exceed the exemption
threshold in 40 CFR 33.411. We also
revised the timeframe for the EPA to
respond in writing to the recipient’s
submission from 30 days to 45. We
included these extra 15 days because
the agency typically reviews a high
number of applicants at one time. This
time frame still allows for projects to
commence earlier, as the rule provides
that if EPA does not provide a response

within 45 days then the fair share
objectives submitted by the recipient are
automatically agreed upon.

We made two substantive revisions to
40 CFR 33.405, which provides for how
recipients must determine MBE and
WBE fair share objectives. First, we
made revisions to 40 CFR 33.405(a) to
require recipients to propose two
separate MBE and WBE fair share
objectives. Under the current rule,
recipients are required to determine
separate MBE and WBE fair share
objectives for each of the four
procurement categories, with the option
to combine the four categories into one
weighted objective. The revision is a
harmonizing change with the changes to
the definition of “procurement”
discussed in section IV.1 of this
preamble, which removes the four
procurement categories from part 33.
The revisions will significantly reduce
the burden required of recipients by
reducing the number of fair share
objectives that must be determined. We
made related minor harmonizing
changes to 40 CFR 33.405(b)(1) and (2).
Additionally, we made revisions to 40
CFR 33.405(c) to clearly state the
applicable noncompliance remedies
available to the EPA for recipients that
fail to determine and implement fair
share objectives. The rule references the
applicable remedies under OMB
regulations for federal awards in 2 CFR
200.338, including the specific
applicable reference of 2 CFR 200.338,
and the list of examples provided in 2
CFR 200.338. The EPA made the same
changes to 40 CFR 33.410 to clarify the
remedial actions that may be taken
when a recipient fails to meet the
requirements of subpart D.

The EPA made amendments to 40
CFR 33.407 to revise the length of the
period that a recipient’s negotiated fair
share objectives are effective from 3
fiscal years to 5 fiscal years. The
increase reflects the typical award
period for grants, which are 3 to 5 years
in length. By increasing the period for
which fair share objectives are effective
to five years, the change eliminates the
possibility of a grant recipient having to
renegotiate its fair share objectives
midway through a project. This revision
reduces the burden on recipients by
reducing the frequency and time needed
to revise their objectives.

We made a significant change to 40
CFR 33.411 to revise the exemption
threshold for recipients required to meet
the fair share objectives of subpart D.
Currently, recipients of any single EPA
financial assistance agreement in the
amount of $250,000 or less or recipients
of more than one EPA financial
assistance agreement with a combined

total of $250,000 or less in any one
fiscal year is not required to apply the
fair share objective requirements. In its
implementation of the DBE program, the
EPA has received feedback from
stakeholders receiving smaller financial
assistance rewards regarding the burden
associated with collecting data for the
determination of fair share objectives.
Typically, the recipients of funding
awards totaling in an amount lesser than
$1 million are smaller entities who have
very limited resources and personnel
available to collect directory and census
bureau data, perform disparity studies,
develop alternative methods, or collect
evidence from related fields or
recipients to calculate the fair share
goals. Given these limitations, such
recipients have expressed difficulty in
meeting the fair share objectives in a
timely manner to guarantee funding of
the assistance agreement. In such cases,
these recipients have been unable to
take advantage of the awarded funds
and experienced delays or failures in
completing EPA projects. In order to
reduce the burden for these recipients
and ensure that these smaller entities
are able to expend funds under their
awarded financial assistance agreement,
we revised the exemption threshold
from $250,000 to $1 million. The EPA
identified a new threshold of $1 million
based on a review of funding awarded
to all entities during implementation of
the program. Through this review, the
EPA determined that the majority of
funding award by the EPA (over 90
percent) is allotted to larger entities who
received financial assistance agreements
of greater than $1 million or a
combination of financial assistance
agreements whose total exceeds $1
million. Therefore, the EPA determined
that a $1 million threshold will provide
relief for smaller entities while ensuring
that those recipients that receive the
majority of funding from financial
assistance agreements awarded by the
EPA will continue to develop fair share
objectives. These larger entities
typically have the resources and
personnel to conduct the data gathering
steps required for development of the
fair share goals. As such, the new
threshold will ensure that for the
majority of financial assistance
agreements awarded by the EPA,
recipients will continue to set goals for
MBE and WBE participation in
procurement.

The EPA made additional minor
revisions to 40 CFR 33.411. We revised
40 CFR 33.411(b) to clarify that the
recipients of loans other than loans from
the Clean Water State Revolving Fund
(CWSRF) Program, Drinking Water State
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Revolving Fund (DWSRF) Program, and
Brownfields Cleanup Revolving Loan
Fund (BCRLF) Program who are below
the exemption threshold of $1 million
are not required to meet the fair share
objective requirements of subpart D. We
also revised 40 CFR 33.411(c) to clarify
the reference for Performance
Partnership Grants (PPGs) and to
consolidate the requirements of 40 CFR
33.412. We removed 40 CFR 33.412 and
revised 40 CFR 33.411 to include all
exemptions to the fair share objectives
in one place. Finally, we revised the
term ‘“‘grant” to “‘assistance agreement”
in 40 CFR 33.411(c) to clarify that the
exemptions apply to recipients of
annual assistance agreements other than
grants.

E. Subpart E—Recordkeeping and
Reporting

The EPA made one significant change
and several minor clarifications to the
recordkeeping and reporting
requirements of subpart E of part 33.
Notably, we revised the reporting
requirements of 40 CFR 33.502 to
incorporate a Class Deviation previously
issued by the EPA to grant exceptions
from the reporting requirements of Part
33 (hereafter referred to as the
“Deviation”). The Deviation changed
the frequency of DBE reporting in 40
CFR 33.502 to annual for all recipients,
and limited reporting to financial
assistance agreements with funds
budgeted for procurements above the
simplified acquisition threshold.
Specifically, the Deviation established
that recipients, including recipients of
financial assistance agreements that
capitalize revolving loan programs, are
required to report MBE/WBE
participation annually on EPA Form
5700-52A when one or more of the
following conditions are met: (1) There
are funds budgeted for procurements,
including funds budgeted for direct
procurement by the recipient or
procurement under sub-awards or loans
in the “Other” category that exceed the
simplified acquisition threshold amount
of $150,000; (2) if at the time of award
the budgeted funds for procurement
exceed $150,000, but actual
expenditures fall below, or; (3) if
subsequent amendments and funding
cause the total amount of procurement
to surpass the $150,000 threshold. The
Deviation also directed that where
reporting is required, all procurement
actions are reportable, not just the
portion which exceeds $150,000.
Reporting is not required if at the time
of award, funds budgeted for
procurements are less than or equal to
$150,000 and are maintained below the
threshold. The changes established in

the Deviation have been effective since
December 4, 2014, and are only being
codified in this rule. We also added a
provision to 40 CFR 33.502 to clarify
that reports must be submitted by
October 30th of each fiscal year, or 30
days after the end of the project period,
whichever comes first. This revision is
consistent with the reporting due date(s)
established in the terms and conditions
for assistance agreement recipients
revised February 5, 2015. The change
will incorporate terms that shortened
the submission date from 90 days after
the end of the project period to 30 days.
The EPA previously incorporated these
changes into existing agreements to
ensure that final reports were received
in a timely fashion to facilitate the close
out process. The EPA cannot close out
an assistance agreement until the final
report is received. The changes codifies
these terms and conditions for all
assistance agreements for which
reporting is required.

We made only minor revisions to 40
CFR 33.501. We revised 40 CFR
33.501(a) to change the term ‘““grant” to
““assistance agreement’ to clarify that
recipients of annual assistance
agreements other than grants must
maintain a bidder’s list. We also
removed the requirement for recipients
to include the mailing address of any
prime- or subcontractors in the bidder’s
list; a mailing address is no longer
necessary because the information in
the bidder’s list is only handled
electronically. Finally, revised 40 CFR
33.501(c) to change the phrase “a
recipient under the CWSRF, DWSRF, or
BCRLF Program” to ‘““a recipient under
the CWSRF, DWSRF, BCRLF, or other
identified loan program” to clarify that
the requirements are not limited to
recipients of the programs currently
listed in the rule; these changes are
consistent with the changes to 40 CFR
33.303 and 40 CFR 33.411(b) discussed
in sections IV.A and IV.D of this
preamble, respectively.

Finally, we made one minor revision
to 40 CFR 33.503 to clarify when
reporting amounts of MBE and WBE
participation as a percentage of total
financial assistance agreement project
procurement cost, recipients should
only report funds used for
procurements. This change is consistent
with the existing requirements.

VII. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act

The information collection activities
in this rule will be submitted for
approval to the Office of Management
and Budget (OMB) under the PRA. The
Information Collection Request (ICR)
document that the EPA prepared has
been assigned EPA ICR number 2536.01.
You can find a copy of the ICR in the
docket for this rule, and it is briefly
summarized here. The information
collection requirements are not
enforceable until OMB approves them.

Information requested as a result of
the revisions relate to (1) the Contract
Administration Forms which are
required if there are DBE subcontractors
involved in a procurement under 40
CFR 33.302 (d) and (e) (formerly 40 CFR
33.302(f) and (g)), (2) the EPA DBE Self
Certification process, and (3) fair share
objectives required of certain recipients
of EPA financial assistance. The
information that will be collected allows
EPA to evaluate and ensure the
effectiveness of, and compliance with,
the program’s requirements. Information
gathered that may reasonably be
regarded as proprietary or other
confidential business information will
be safeguarded from disclosure to
unauthorized persons, consistent with
applicable federal, state and local law.
EPA has regulations concerning
confidential business information. See
40 CFR part 2, subpart B.

Respondents/affected entities:
Recipients of EPA financial assistance
agreements and entities in the fields of
construction, equipment, services and
supplies who are intent on being prime
contractors or subcontractors on EPA
funded projects.

Respondent’s obligation to respond:
Contract Administration: Pursuant to 40
CFR 33.302, a recipient must require its
prime contractor to have its DBE
subcontractors complete EPA Form
6100—3—DBE Program Subcontractor
Performance Form as part of the prime
contractor’s bid or proposal package.
Furthermore, a recipient must require
its prime contractor to complete and
submit EPA Form 6100-4—DBE
Program Subcontractor Utilization Form
as part of the prime contractor’s bid or
proposal package.
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Certification: Obtaining EPA DBE
Certification is voluntary, however, in
order to qualify and participate as an
MBE or WBE prime or subcontractor for
EPA recipients under EPA’s DBE
Program, an entity must be properly
certified as detailed in 40 CFR 33.201.

Fair Share Negotiations: It is required
that all financial assistance recipients,
unless exempt under 40 CFR 33.411,
negotiate objectives/goals for MBE/WBE
utilization pursuant to 40 CFR 33.401.

Estimated number of respondents:
2,132.

Frequency of response: Contract
Administration: Once during bid or
proposal. Certification: Once during
initial DBE certification and every three
years as needed for re-certification. Fair
Share Negotiations: Once Every Five
Years.

Total estimated burden: 2,973 hours
(per year). Burden is defined at 5 CFR
1320.3(b).

Total estimated cost: $92,840 (per
year), includes $0 annualized capital or
operation & maintenance costs.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for the EPA’s regulations in 40
CFR are listed in 40 CFR part 9. When
OMB approves this ICR, the Agency will
announce that approval in the Federal
Register and publish a technical
amendment to 40 CFR part 9 to display
the OMB control number for the
approved information collection
activities contained in this final rule.

This is rule being published as a
direct final action. A public comment
period prior to this publication was not
required.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. In making this
determination, the impact of concern is
any significant adverse economic
impact on small entities. An agency may
certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, has
no net burden or otherwise has a
positive economic effect on the small
entities subject to the rule. This action
will improve the practical utility of the
EPA’s DBE program and minimize the
burden to small entities. We have
therefore concluded that this action will
relieve regulatory burden for all directly
regulated small entities.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The costs involved in this
action are imposed only by conditions
of federal assistance. UMRA excludes
from the definition[s] of “federal
intergovernmental mandate” duties that
arise from conditions of federal
assistance. Additionally, this action
imposes no enforceable duty on any
state, local or tribal governments or the
private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Because this rule
conditions the use of federal assistance,
it will not impose substantial direct
compliance costs on State and local
governments.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action has tribal implications.
However, it will neither impose
substantial direct compliance costs on
federally recognized tribal governments,
nor preempt tribal law. The
amendments generally reduce the
burden and compliance costs associated
with 40 CFR part 33.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—-202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

L. National Technology Transfer and
Advancement Act (NTTA)

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes this action will not
have potential disproportionately high
and adverse human health or
environmental effects on minority, low-
income or indigenous populations. The
EPA made this determination because
this rule does not affect the level of
protection provided to human health or
the environment.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
EPA will submit a rule report to each
House of the Congress and to the
Comptroller General of the United
States. This action is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 33

Environmental protection, Grant
programs.

Dated: July 15, 2016.
Gina McCarthy,
Administrator.

For the reasons stated in the
preamble, the Environmental Protection
Agency is amending title 40, chapter [,
of the Code of Federal Regulations as
follows:

PART 33—PARTICIPATION BY
DISADVANTAGED BUSINESS
ENTERPRISES IN UNITED STATES
ENVIRONMENTAL PROTECTION
AGENCY PROGRAMS

m 1. The authority citation for part 33
continues to read as follows:

Authority: 15 U.S.C. 637 note; 42 U.S.C.
4370d, 7601 note, 9605(f); E.O. 11625, 36 FR
19967, 3 CFR, 1971 Comp., p. 213; E.O.
12138, 49 FR 29637, 3 CFR, 1979 Comp., p.
393; E.O. 12432, 48 FR 32551, 3 CFR, 1983
Comp., p. 198, 2 CFR part 200.

Subpart A—General Provision

m 2. Section 33.101 is amended by
revising paragraph (a) to read as follows:

§33.101 What are the objectives of this
part?
* * * * *

(a) To foster nondiscrimination in the
award and administration of
procurements under EPA financial
assistance agreements. To that end,
implementation of this rule with respect
to grantees, sub-grantees, loan
recipients, prime contractors, or
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subcontractors in particular States or
locales—notably those where there is no
apparent history of relevant
discrimination—must comply with
equal protection standards at that level,
apart from the EPA disadvantaged
business enterprise (DBE) Rule’s
constitutional compliance as a national

matter;
* * * * *

m 3. Section 33.102 is revised to read as
follows:

§33.102 To whom does this part apply?

(a) If you are a recipient or prime
contractor of any of the following types
of funds, this part applies to you:

(1) An EPA financial assistance
agreement.

(2) Grants or cooperative agreements
used to capitalize revolving loan funds,
including, but not limited to, the Clean
Water State Revolving Loan Fund
(CWSRF) Program under Title VI of the
Clean Water Act, as amended, 33 U.S.C.
1381 et seq., the Drinking Water State
Revolving Fund (DWSRF) Program
under section 1452 of the Safe Drinking
Water Act, 42 U.S.C. 300j—12, and the
Brownfields Cleanup Revolving Loan
Fund (BCRLF) Program under section
104 of the Comprehensive
Environmental Response, Compensation
and Liability Act, 42 U.S.C. 9604.

(3) Special Appropriation Act Projects
(SAAP) funding.

(4) A subaward from an EPA recipient
to carry out the project or program
under the Federal award.

(b) If you are letting a contract, and
that contract is to be performed entirely
outside the United States or its
territories and insular possessions, this
part does not apply to the contract.

(c) If you are letting a contract that is
not being funded under an EPA
financial assistance agreement or not
being funded as part of the required
match for an EPA financial assistance
agreement, this part does not apply to
the contract.

m 4. Section 33.103 is amended by:

m a. Revising the introductory text.

m b. Adding definitions for “Contract,”
“Contractor,” “Control,” “Economically
disadvantaged individual,”
“Expenditures,” “Federal award,”
“Goods and services,” “Ownership,”
“Procurement,” “Relevant geographic
market,” “Socially disadvantaged
individual,” “Subaward,”
“Subcontract,” “Subcontractor,”
“Subrecipient,” and “Territories and
Insular Possessions” in alphabetical
order.

m c. Revising the definitions of
“Availability analysis,” “Disadvantaged
business enterprise (DBE),” “Disparity

study,” “Identified loan,” “Recipient,”
“United States,” and “Women’s
business enterprise.”
m d. Removing the definitions for
“Construction,” “Equipment,” “Insular
area,” “‘Services,” and “Supplies.”

The revisions and additions read as
follows:

§33.103 What do the terms in this part
mean?

Terms not defined below shall have
the meaning given to them in 2 CFR
200.1 as applicable. As used in this part:

Availability analysis means
documentation of the availability of
minority business enterprises (MBEs)
and women’s business enterprises
(WBEs), that provide particular goods
and services in a relevant geographic
market, in relation to the total number
of firms available in that area that

provide the same goods or services.
* * * * *

Contract means a legal instrument by
which a non-Federal entity purchases
goods or services needed to carry out
the project or program under a Federal
award. The term as used in this part
does not include a legal instrument,
even if the non-Federal entity considers
it a contract, when the substance of the
transaction meets the definition of a
Federal award or subaward (see
Subaward as defined this section).

Contractor means an entity that
receives a contract as defined in this
section.

Control means both the strategic
policy setting exercised by boards of
directors and the day-to-day
management and administration of
business operations as described in 13
CFR 124.106.

* * * * *

Disadvantaged business enterprise
(DBE) means an entity that is at least
51% owned or controlled by a socially
and economically disadvantaged U.S
citizen as described by Public Law 102—
389 (42 U.S.C. 4370d) or an entity
owned and controlled by a socially and
economically disadvantaged individual
as described by Title X of the Clean Air
Act Amendments of 1990 (42 U.S.C.
7601 note); a Small Business Enterprise
(SBE); a Small Business in a Rural Area
(SBRA); or a Labor Surplus Area Firm
(LSAF), a Historically Underutilized
Business (HUB) Zone Small Business
Concern, or a concern under a successor
program.

Disparity study means an analysis of
whether a disparity, or differences,
exists between the number of MBEs and
WBEs within the same industries in a
relevant geographic market that are
available to participate in EPA financial

assistance agreements, and those that
actually participate.

Economically disadvantaged
individual means a socially
disadvantaged individual whose ability
to compete in the free enterprise system
is impaired due to diminished capital
and credit opportunities, as compared to
others in the same business area who
are not socially disadvantaged and as
further defined by section 8(a)(6) of the
Small Business Act (15 U.S.C. 637(a)(6))
and its implementing regulations (13
CFR 124.104). (See also 13 CFR 124.109
for special rules applicable to Indian
tribes and Alaska Native Corporations;
13 CFR 124.110 for special rules
applicable to Native Hawaiian
Organizations). Under EPA’s DBE
Program, an individual claiming
disadvantaged status must have an
initial and continued personal net worth
of less than or equal to the prevailing
Department of Transportation (DOT)
DBE Program economic disadvantaged
threshold as described in 49 CFR part
26, subpart D.

Expenditures means charges made by
a non-Federal entity to a project or
program for which a Federal award was
received. The charges may be reported
on a cash or accrual basis, as long as the
methodology is disclosed and is
consistently applied.

(1) For reports prepared on a cash
basis, expenditures are the sum of:

(i) Cash disbursements for direct
charges for property and services;

(ii) The amount of indirect expense
charged;

(iii) The value of third-party in-kind
contributions applied; and

(iv) The amount of cash advance
payments and payments made to
subrecipients.

(2) For reports prepared on an accrual
basis, expenditures are the sum of:

(i) Cash disbursements for direct
charges for property and services;

(ii) The amount of indirect expense
incurred;

(iii) The value of third-party in-kind
contributions applied; and

(iv) The net increase or decrease in
the amounts owed by the non-Federal
entity for goods and other property
received; services performed by
employees, contractors, subrecipients,
and other payees; and programs for
which no current services or
performance are required, such as
annuities, insurance claims, or other
benefit payments.

* * * * *

Federal award has either of the
following meanings, as applicable:

(1) The Federal financial assistance
that a non-Federal entity receives
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directly from a Federal awarding agency
or indirectly from a pass-through entity,
as described in 2 CFR 200.101
Applicability; or the cost-
reimbursement contract under the
Federal Acquisition Regulations that a
non-Federal entity receives directly
from a Federal awarding agency or
indirectly from a pass-through entity, as
described in 2 CFR 200.101
(Applicability).

(2) The instrument setting forth the
terms and conditions of a grant
agreement, cooperative agreement, other
agreement for assistance covered in
paragraph (b) of 2 CFR 200.40 (Federal
financial assistance), or the cost-
reimbursement contract awarded under
the Federal Acquisition Regulations.

(3) Federal award does not include
other contracts that a Federal agency
uses to buy goods or services from a
contractor or a contract to operate
Federal Government owned, contractor
operated facilities (GOCOs).

* * * * *

Goods and services means tangible
consumable items and tasks performed
by individuals.

* * * * *

Identified loan means a loan project
or set-aside activity receiving assistance
from a recipient of an EPA financial
assistance agreement to capitalize a
revolving loan fund, that:

(1) In the case of the CWSRF Program,
is a project funded from amounts equal
to the capitalization grant;

(2) In the case of the DWSRF Program,
is a loan project or set-aside activity
funded from amounts up to the amount
of the capitalization grant;

(3) In the case of the BCRLF Program,
is a project that has been funded with
EPA financial assistance; or

(4) In the case of other loan programs,
is a project that has been funded with

EPA financial assistance.
* * * * *

Ownership means at least 51 percent
of an enterprise is unconditionally and
directly owned by one or more socially
and economically disadvantaged
individuals who are citizens of the
United States, except for concerns
owned by Indian tribes, Alaska Native
Corporations, Native Hawaiian
Organizations, or Community
Development Corporations (CDCs) as
described in 13 CFR 124.105. See 13
CFR 124.3 for definition of
unconditional ownership; and 13 CFR
124.109, 124.110, and 124.111,
respectively, for special ownership
requirements for concerns owned by
Indian tribes, Alaska Native
Corporations, Native Hawaiian

Organizations, and Community
Development Corporations.

Procurement means the acquisition of
goods and services under a financial
assistance agreement as defined by
applicable regulations for the particular
type of financial assistance received.

Recipient means a non-Federal entity
that receives an EPA financial assistance
agreement or is a sub-recipient of such
agreement, including and not limited to
loan recipients under the Clean Water
State Revolving Fund Program, Drinking
Water State Revolving Fund Program,
and the Brownfields Cleanup Revolving
Loan Fund Program.

Relevant geographic market means is
the area of solicitation for a
procurement as determined by the
recipient which may include where the
recipient has historically done business
and/or plans to do business as it relates

to new markets.
* * * * *

Socially disadvantaged individual
means a person who has been subjected
to racial or ethnic prejudice or cultural
bias because of his or her identity as a
member of a group without regard to his
or her individual qualities and as
further defined by the implementing
regulations of section 8(a)(5) of the
Small Business Act (15 U.S.C. 637(a)(5);
13 CFR 124.103; see also 13 CFR
124.109 for special rules applicable to
Indian tribes and Alaska Native
Corporations; 13 CFR 124.110 for
special rules applicable to Native
Hawaiian Organizations).

Subaward means an award provided
by an EPA financial assistance
agreement recipient to a subrecipient for
the subrecipient to carry out part of an
EPA award received by the recipient. It
does not include payments to a
contractor or payments to an individual
that is a beneficiary of a Federal
program. A subaward may be provided
through any form of legal agreement,
including an agreement that the pass-
through entity considers a contract.

Subcontract means an agreement
between an EPA financial assistance
agreement’s prime contractor and a
subcontractor to provide goods and
services.

Subcontractor means an entity
engaged by an EPA financial assistance
agreement’s prime contractor to provide
good and services.

Subrecipient means a non-Federal
entity that receives a subaward from an
EPA recipient to carry out part of an
EPA program; but does not include an
individual that is a beneficiary of such
program.

Territories and Insular Possessions
means any type of political division that

is directly overseen by the United States
as described in U.S. Code: Title 48.

United States means any of the 50
States, the District of Columbia, the
Commonwealth of Puerto Rico and any
other territories and possessions of the
United States.

Women’s business enterprise (WBE)
means a business concern which is at
least 51% owned or controlled by
women for purposes of EPA’s 8%
statute or a business concern which is
at least 51% owned and controlled by
women for purposes for EPA’s 10%
statute. Determination of ownership by
a married woman in a community
property jurisdiction will not be affected
by her husband’s 50 percent interest in
her share. Similarly, a business concern
that is more than 50 percent owned by
a married man will not become a
qualified WBE by virtue of his wife’s 50
percent interest in his share.

m 5. Section 33.104 is amended by:
m a. Revising paragraphs (a), (c)
introductory text, and (c)(2) and (3).
m b. Adding paragraph (c)(4).
m c. Removing paragraph (d).

The revisions and addition read as
follows:

§33.104 May recipients apply for a waiver
from the requirements of this part?

(a) A recipient may apply for a waiver
from any of the requirements of this part
that are not specifically based on a
statute or Executive Order, by
submitting a written request to the
Director of the Office of Small Business
Programs (OSBP).

* * * * *

(c) The OSBP Director has the
authority to approve a recipient’s
request. If the OSBP Director grants a
recipient’s request, the recipient may
administer its program as provided in
the request, subject to the following

conditions:
* * * * *

(2) There is a five year limitation on
the duration of the recipient’s modified
program. Should it be necessary to
extend a waiver beyond the five year
period, recipients are required to submit
a new waiver request at least 60 days
prior to the modified program’s
expiration date. Should the recipient
fail to submit a new waiver request prior
to the modified program’s expiration
date, the recipient will be required to
comply with the provisions of this part
and all terms agreed upon as a condition
of the waiver will expire; and

(3) Any other conditions the OSBP
Director makes on the grant of the
waiver.

(4) The OSBP Director may end a
program waiver at any time upon notice
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to the recipient and require a recipient
to comply with the provisions of this
part.

m 6. Section 33.105 is revised to read as
follows:

§33.105 What are the compliance and
enforcement provisions of this part?

If a recipient fails to comply with any
of the requirements of this part, EPA
may take remedial action under 2 CFR
200.338, as appropriate, or any other
action authorized by law, including, but
not limited to, enforcement under 18
U.S.C. 1001 and/or the Program Fraud
Civil Remedies Act of 1986 (31 U.S.C.
3801 et seq.). Examples of the remedial
actions include, but are not limited to:

(a) Temporarily withholding cash
payments pending correction of the
deficiency by the recipient or more
severe enforcement action by EPA;

(b) Disallowing (that is, denying both
use of funds and any applicable
matching credit for) all or part of the
cost of the activity or action not in
compliance;

(c) Wholly or partly suspending or
terminating the EPA award;

(d) Initiating suspension or debarment
proceedings as authorized under 2 CFR
part 180 and EPA regulations (or in the
case of a pass-through entity,
recommend such a proceeding be
initiated by EPA);

(e) Withholding further awards for the
project or program; and

(f) Taking other remedies that may be
legally available.
m 7. Section 33.107 is amended by:
m a. Redesignating paragraphs (b) and
(c) as paragraphs (c) and (d),
respectively.
m b. Adding new paragraph (b).

The addition reads as follows:

§33.107 What are the rules governing
availability of records, cooperation, and
intimidation and retaliation?

* * * * *

(b) Retention requirements and access
for records. Recipients are required to
adhere to the requirements set forth in
2 CFR 200.333 through 200.337 for
record retention and access to records

requirements.
* * * * *

m 8. Appendix A is added to subpart A
of part 33 to read as follows:

Appendix A to Subpart A of Part 33—
Term and Condition

Each procurement contract signed by an
EPA financial assistance agreement recipient
or subrecipient, including those for an
identified loan under an EPA financial
assistance agreement capitalizing a revolving
loan fund, must include provisions under 2
CFR part 200, appendix I, as applicable, as
well as the following term and condition:

The contractor shall not discriminate on
the basis of race, color, national origin or sex
in the performance of this contract. The
contractor shall carry out applicable
requirements of 40 CFR part 33 in the award
and administration of contracts awarded
under EPA financial assistance agreements.
Failure by the contractor to carry out these
requirements is a material breach of this
contract, which may result in the termination
of this contract or other legally available
remedies.

Subpart B—Certification

m 9. Section 33.202 is revised to read as
follows:

§33.202 How does an entity qualify as an
MBE or WBE under EPA’s 8% statute?

To qualify as an MBE or WBE under
EPA’s 8% statute, an entity must
establish that it is owned or controlled
by socially and economically
disadvantaged individuals who are of
good character and citizens of the
United States. An entity need not
demonstrate potential for success.

m 10. Section 33.203 is revised to read
as follows:

§33.203 How does an entity qualify as an
MBE or WBE under EPA’s 10% statute?

(a) Qualifications. To qualify as an
MBE or WBE under EPA’s 10% statute,
an entity must establish that it is owned
and controlled by socially and
economically disadvantaged individuals
who are of good character and citizens
of the United States.

(b) Presumptions. In accordance with
Title X of the Clean Air Act
Amendments of 1990, 42 U.S.C. 7601
note, Black Americans, Hispanic
Americans, Native Americans, Asian
Americans, Women and Disabled
Americans are presumed to be socially
and economically disadvantaged
individuals. In addition, the following
institutions are presumed to be entities
owned and controlled by socially and
economically disadvantaged
individuals: HBCUs, Minority
Institutions (including Tribal Colleges
and Universities and Hispanic-Serving
Institutions) and private and voluntary
organizations controlled by individuals
who are socially and economically
disadvantaged.

(c) Individuals not members of
designated groups. Nothing in this
section shall prohibit any member of a
racial or ethnic group that is not
designated as socially and economically
disadvantaged under paragraph (b) of
this section from establishing that they
have been impeded in developing a
business concern as a result of racial or
ethnic discrimination.

(d) Rebuttal of presumptions. The
presumptions established by paragraph

(b) of this section may be rebutted with
respect to a particular entity if it is
reasonably established that the
individual at issue is not experiencing
impediments as a result of the
individual’s identification as a member
of a specified group.

(e) Joint ventures. A joint venture may
be considered owned and controlled by
socially and economically
disadvantaged individuals,
notwithstanding the size of such joint
venture, if a party to the joint venture
is an entity that is owned and controlled
by a socially and economically
disadvantaged individual, and that
entity owns 51% of the joint venture. As
a party to a joint venture, a person who
is not an economically disadvantaged
individual, or an entity that is not
owned and controlled by a socially and
economically disadvantaged individual,
may not be a party to more than two
awarded contracts in a fiscal year solely
by joint venture with a socially and
economically disadvantaged individual
or entity.

W 11. Section 33.204 is revised to read
as follows:

§33.204 What certifications are acceptable
for establishing MBE or WBE status under
the EPA DBE Program?

(a) EPA accepts the following
certifications as being acceptable for
establishing MBE or WBE status under
the EPA DBE Program:

(1) The United States Small Business
Administration (SBA), under its 8(a)
Business Development Program (13 CFR
part 124, subpart A), Small
Disadvantaged Business (SDB) Program
(13 CFR part 124, subpart B), or
Economically Disadvantaged Woman
Owned Small Business (EDWOSB)
Program (13 CFR part 127, subpart B);

(2) The United States Department of
Transportation (DOT), under its
regulations for Participation by
Disadvantaged Business Enterprises in
DOT Programs (49 CFR parts 23 and 26)
with U.S. citizenship;

(3) Any Indian Tribal Government,
State Government, local Government or
independent private organization
certification that meets the criteria set
forth in § 33.202 or § 33.203; or

(4) The EPA DBE self-certification as
described in § 33.205.

(b) Such certifications shall be
considered acceptable for establishing
MBE or WBE status, as appropriate,
under EPA’s DBE Program as long as the
certification meets EPA’s U.S.
citizenship requirement under § 33.202
or §33.203.

m 12. Section 33.205 is revised to read
as follows:
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§33.205 How does an entity become self-
certified by EPA?

(a) An entity may self-certify as an
MBE or WBE under the EPA DBE
Program. To self-certify, the entity must
register in the EPA Small Business
Vendor Profile System (SBVPS) and
attest to meeting the eligibility
requirements set forth in § 33.202 or
§33.203.

(b) EPA DBE Program’s self-
certifications are only applicable to
opportunities funded by EPA financial
assistance agreements and are not
recognized by other federal, state or
local organizations.

m 13. Section 33.206 is revised to read
as follows:

§33.206 Is there a list of EPA certified
MBEs and WBEs?

A list of firms that have chosen to
self-certify as an MBE or WBE under the
EPA DBE Program can be accessed
through the EPA SBVPS on the OSBP
Web site. EPA will not maintain a list
of firms certified through other entities.

§33.207 [Removed and Reserved]

W 14. Section 33.207 is removed and
reserved.

m 15. Section 33.208 is revised to read
as follows:

§33.208 How long does an MBE or WBE
self-certification from EPA last?
Self-certifications are valid for a
period of three years from the date an
entity is self-certified in the EPA
SBVPS. Entities are required to re-enter
their registration information in the EPA
SBVPS every three years in order to
maintain MBE or WBE status under the
DBE program. Entries in the EPA SBVPS
older than three years will be
automatically removed from the system.

§33.209 [Removed and Reserved]

W 16. Section 33.209 is removed and
reserved.

m 17. Section 33.210 is revised to read
as follows:

§33.210 Does an entity self-certified as an
MBE or WBE by EPA need to keep EPA
informed of any changes that may affect the
entity’s certification?

Should there be any changes to the
entity’s circumstances that affects its
ability to meet disadvantaged status,
ownership, and/or control requirements
of this subpart, the entity must remove
its self-certification entry in the EPA
SBVPS within 30 days of the occurrence
of the change. Failure to comply may
result in the loss of MBE or WBE
certification under EPA’s DBE Program
and EPA may take other remedies that
may be legally available. Failure to

comply may result in the loss of MBE
or WBE certification under EPA’s DBE
Program, and EPA may take other
remedies that may be legally available.

§33.211

m 18. Section 33.211 is removed and
reserved.

[Removed and Reserved]

Subpart C—Good Faith Efforts

m 19. Section 33.301 is revised to read
as follows:

§33.301 What does this subpart require?

(a) The good faith efforts are methods
used by all EPA recipients to ensure that
DBEs have the opportunity to compete
for procurements funded by EPA
financial assistance dollars.

(b) A recipient, including one
exempted from applying the fair share
objective requirements by § 33.411, is
required to make good faith efforts
whenever making procurements under
an EPA financial assistance agreement.

(c) Good faith efforts are required
even if the fair share objectives have
been achieved under subpart D.

(d) Methods used to adhere to good
faith requirements must be documented
and retained in the recipient’s records;
this documentation should include, but
is not limited to, email logs, phone logs,
electronic searches and communication,
handouts, flyers or similar records.

(e) Recipients are required to ensure
that the requirements of this subpart are
passed down to all sub-recipients/prime
contractors.

(f) There are no exemptions to the
requirements of this subpart.

(g) This subpart does not negate the
post federal award requirements set
forth in 2 CFR part 200.

(h) The following is a list of actions
a recipient must perform to satisfy the
good faith effort requirement:

(1) Ensure DBEs are made aware of
contracting opportunities to the fullest
extent practicable through outreach and
recruitment activities by placing DBEs
on solicitation lists and soliciting them
whenever they are potential sources.

(2) Make information on forthcoming
opportunities available to DBEs and
arrange time frames for contracts and
establish delivery schedules, where the
requirements permit, in a way that
encourages and facilitates participation
by DBEs in the competitive process.
This includes, whenever possible,
posting solicitations for bids or
proposals for a minimum of 30 calendar
days before the bid or proposal closing
date.

(3) Consider in the contracting
process whether firms competing for
large contracts could subcontract with

DBEs; this includes, where appropriate,
breaking out requirements into
economically feasible units to facilitate
DBE participation.

(4) Encourage contracting with a
consortium of DBEs when a contract is
too large for one of these firms to handle
individually.

(5) Effectively using the services of
available minority/women community
organizations; minority/women
contractors’ groups; local, state, and
Federal minority/women business
assistance offices; and other
organizations, when feasible, to conduct
the efforts described in paragraphs (h)(1)
through (4) of this section.

(i) A recipient should make every
attempt to conduct the efforts described
in paragraphs (h)(1) through (5) of this
section. In the event that one or more of
the aforementioned efforts cannot be
performed, the circumstances that have
prohibited the full execution of each
step should be documented and
retained in the recipient’s records.
Recipients that fail to meet their fair
share goals will not be penalized
provided they attempt to follow the
good faith efforts and adequately
document the methods used to solicit
DBEs. However, failure to retain proper
documentation may constitute
noncompliance and result in remedial
action as described in § 33.105.

m 20. Section 33.302 is amended by
revising paragraphs (c) through (i) to
read as follows:

§33.302 Are there any additional contract
administration requirements?
* * * * *

(c) If a DBE subcontractor fails to
complete work under the subcontract
for any reason, the recipient must
require the prime contractor to employ
the good faith efforts described in
§ 33.301(h) if soliciting a replacement
subcontractor.

(d) A recipient must require its prime
contractor to have its DBE
subcontractors complete EPA Form
6100—-3—DBE Program Subcontractor
Performance Form. A recipient must
then require its prime contractor to
include all completed forms as part of
the prime contractor’s bid or proposal
package.

(e) A recipient must require its prime
contractor to complete and submit EPA
Form 6100—4—DBE Program
Subcontractor Utilization Form as part
of the prime contractor’s bid or proposal
package.

(f) Copies of EPA Form 6100-2—DBE
Program Subcontractor Participation
Form, EPA Form 6100-3—DBE Program
Subcontractor Performance Form, and
EPA Form 6100—4—DBE Program
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Subcontractor Utilization Form may be
obtained online from EPA OSBP’s Home
Page.

(g) Failure to include EPA Form
6100-3 and EPA Form 6100—4 in a bid
or proposal package may constitute non-
responsiveness. A recipient may
consider this non-responsiveness in
evaluating a prime contractor’s
proposal.

(h) A recipient must ensure that each
procurement contract it awards contains
the term and condition specified in 2
CFR part 200, appendix II, concerning
compliance with the requirements of
this part. A recipient must also ensure
that this term and condition is included
in each procurement contract awarded
by an entity receiving an identified loan
under a financial assistance agreement
to capitalize a revolving loan fund.

(i) In addition to requirements stated
above, all procurement contracts
awarded by a recipient must contain
provisions detailed in 2 CFR part 200,
appendix II, as applicable.

m 21. Section 33.303 is revised to read
as follows:

§33.303 Are there special rules for loans
under EPA financial assistance
agreements?

A recipient of an EPA financial
assistance agreement to capitalize a
revolving loan fund, including, but not
limited to, a State under the CWSRF or
DWSREF or an eligible entity under the
Brownfields Cleanup Revolving Loan
Fund program, must require that
borrowers receiving identified loans
comply with the good faith efforts
described in § 33.301 and the contract
administration requirements of § 33.302.
This provision does not require that
such private and nonprofit borrowers
expend identified loan funds in
compliance with any other procurement
procedures contained in 2 CFR part 200,
subpart D (Post Federal Award
Requirements, Procurement Standards),
or 40 CFR part 35, subpart O, as
applicable.

m 22. Section 33.304 is amended by
revising the section heading and
paragraphs (a) through (c) to read as
follows:

§33.304 What special rules apply to a
Native American (either as an individual,
organization, Tribe or Tribal Government or
consortium) recipient or prime contractor
when following the good faith efforts?

(a) A Native American (either as an
individual, organization, corporation,
Tribe or Tribal Government or
consortium) recipient or prime
contractor must follow the good faith
efforts in § 33.301(h) only if doing so
would not conflict with existing Tribal

or Federal law, including but not
limited to the Indian Self-Determination
and Education Assistance Act (25 U.S.C.
450e), which establishes, among other
things, that any federal contract,
subcontract, grant, or subgrant awarded
to Indian organizations or for the benefit
of Indians, shall require preference in
the award of subcontracts and subgrants
to Indian organizations and to Indian-
owned economic enterprises.

(b) Tribal organizations awarded an
EPA financial assistance agreement have
the ability to solicit and recruit Indian
organizations and Indian-owned
economic enterprises and give them
preference in the award process prior to
undertaking the good faith efforts. Tribal
governments with promulgated tribal
laws and regulations concerning the
solicitation and recruitment of Native-
owned and other minority business
enterprises, including women-owned
business enterprises, have the discretion
to utilize these tribal laws and
regulations in lieu of the good faith
efforts. If the effort to recruit Indian
organizations and Indian-owned
economic enterprises is not successful,
then the recipient must follow the good
faith efforts. All tribal recipients still
must retain records documenting
compliance in accordance with § 33.501
and must report to EPA on their
accomplishments in accordance with
§33.502.

(c) Any recipient, whether or not
Native American, of an EPA financial
assistance agreement for the benefit of
Native Americans, is required to solicit
and recruit Indian organizations and
Indian-owned economic enterprises and
give them preference in the award
process prior to undertaking the good
faith efforts. If the efforts to solicit and
recruit Indian organizations and Indian-
owned economic enterprises is not
successful, then the recipient must
follow the good faith efforts.

* * * * *

Subpart D—Fair Share Objectives

m 23. Section 33.401 is revised to read
as follows:

§33.401 What does this subpart require?
A recipient must either negotiate with
the appropriate EPA award official or
his/her designee fair share objectives for
MBE and WBE participation in
procurement under the financial
assistance agreements, or use the
approved fair share objective of another
recipient with the same or similar
relevant geographic buying market,
purchasing the same or similar items.
m 24. Section 33.402 is revised to read
as follows:

§33.402 Are there special rules for loans
under EPA financial assistance
agreements?

(a) A recipient of an EPA financial
assistance agreement to capitalize
revolving loan funds must either:

(1) Apply its own fair share objectives
negotiated with EPA under § 33.401 to
identified loans using a substantially
similar relevant geographic market;

(2) Negotiate separate fair share
objectives with entities receiving
identified loans, as long as such
separate objectives are based on
demonstrable evidence of availability of
MBEs and WBEs in accordance with
this subpart; or

(3) Use the approved fair share
objective of another recipient with the
same or similar relevant geographic
buying market, with the same or similar
items.

(b) If procurements will occur over
more than one year, the recipient should
apply the fair share objectives to the
year in which the procurement action
occurs.

m 25. Section 33.403 is revised to read
as follows:

§33.403 What is a fair share objective?

A fair share objective is an objective
based on the capacity and availability of
qualified, certified MBEs and WBEs in
the relevant geographic market
compared to the number of all qualified
entities in the same market, to reflect
the level of MBE and WBE participation
expected absent the effects of
discrimination. A fair share objective is
not a quota.

W 26. Section 33.404 is revised to read
as follows:

§33.404 When must a recipient negotiate
fair share objectives with EPA?

A recipient must submit its proposed
MBE and WBE fair share objectives and
supporting documentation to EPA
within 90 days after its acceptance of its
financial assistance award. EPA must
respond in writing to the recipient’s
submission within 45 days of receipt,
either agreeing with the submission or
providing initial comments for further
negotiation. Failure to respond within
this time frame may be considered as
agreement by EPA with the fair share
objectives submitted by the recipient.
MBE and WBE fair share objectives
must be agreed upon by the recipient
and EPA before funds may be expended
for procurement under the recipient’s
financial assistance agreement.

m 27. Section 33.405 is amended by:
m a. Revising paragraphs (a), (b)
introductory text, and (b)(1) and (2);
m b. Adding paragraph (c)(4).
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The revisions and addition read as
follows:

§33.405 How does a recipient determine
its fair share objectives?

(a) Unless a recipient chooses to use
the approved fair share objective of
another recipient, it must determine its
fair share objectives based on
demonstrable evidence of the number of
certified MBEs and WBEs that are ready,
willing, and able to perform in the
relevant geographic market. The market
may be a geographic region of a State,
an entire State, or a multi-State area.
Fair share objectives must reflect the
recipient’s determination of the level of
MBE and WBE participation it would
expect absent the effects of
discrimination. A recipient must
propose separate objectives for MBEs
and WBEs.

(b) Step 1. A recipient must first
determine a base figure for the relative
availability of MBEs and WBEs. The
following are examples of approaches
that a recipient may take. Any
percentage figure derived from one of
these examples should be considered a
basis from which a recipient begins
when examining evidence available in
its jurisdiction. These examples are
provided as a starting point and are not
intended as an exhaustive list.

(1) MBE and WBE directories and
Census Bureau data. Separately
determine the number of certified MBEs
and WBEs that are ready, willing, and
able to perform in the relevant
geographic market from an MBE/WBE
directory such as those provided by the
Department of Transportation. When
using the Census Bureau’s County
Business Pattern (CBP) database,
determine the number of all qualified
businesses available in the market that
perform work in the same business
industries. Separately divide the
number of MBEs and WBEs by the
number of all businesses to derive a
base figure for the relative availability of
MBEs and WBEs in the market.

(2) Data from a disparity study. Use
a percentage figure derived from data in
a valid, applicable disparity study
conducted within the preceding ten
years comparing the available MBEs and
WBESs in the relevant geographic market
with their actual usage by entities for
procurements in the same business
industries.

* * * * *

(C) * *x %

(4) Unless exempt under § 33.411, a
recipient that fails to establish and
implement goals as provided in this
section will be considered
noncompliant and EPA may take
remedial action under 2 CFR 200.338, as

appropriate, or any other action
authorized by law, including, but not
limited to, enforcement under 18 U.S.C.
1001 and/or the Program Fraud Civil
Remedies Act of 1986 (31 U.S.C. 3801
et seq.).

m 28. Section 33.407 is revised to read
as follows:

§33.407 How long do MBE and WBE fair
share objectives remain in effect?

Once MBE and WBE fair share
objectives have been negotiated, they
will remain in effect for five fiscal years
unless there are significant changes to
the data supporting the fair share
objectives. The fact that a disparity
study utilized in negotiating fair share
objectives has become more than ten
years old during the five-year period
does not by itself constitute a significant
change requiring renegotiation.

m 29. Section 33.408 is amended by
revising paragraph (a) to read as follows:

§33.408 May a recipient use race and/or
gender conscious measures as part of this
program?

(a) Should the good faith efforts
described in subpart C of this part or
other race and/or gender neutral
measures prove to be inadequate to
achieve an established fair share
objective, race and/or gender conscious
action (e.g., apply the subcontracting
suggestion in § 33.301(h)(3) to MBEs
and WBEs) is available to a recipient
and its prime contractor to more closely
achieve the fair share objectives, subject
to § 33.409. Under no circumstances are
race and/or gender conscious actions
required by EPA.

* * * * *

m 30. Section 33.410 is revised to read
as follows:

§33.410 Can a recipient be penalized for
failing to meet its fair share objectives?

A recipient cannot be penalized, or
treated by EPA as being in
noncompliance with this subpart, solely
because its MBE or WBE participation
does not meet its applicable fair share
objective. However, EPA may take
remedial action under 2 CFR 200.338, as
appropriate, or any other action
authorized by law, including, but not
limited to, enforcement under 18 U.S.C.
1001 and/or the Program Fraud Civil
Remedies Act of 1986 (31 U.S.C. 3801
et seq.) for failure to comply with the
provisions of this subpart.

m 31. Section 33.411 is amended by
revising paragraphs (a) through (c) to
read as follows:

§33.411 Who may be exempted from this
subpart?

(a) General. A recipient of an EPA
financial assistance agreement in the
amount of $1 million or less for any
single assistance agreement, or of more
than one financial assistance agreement
with a combined total of $1 million or
less in any one fiscal year, is not
required to apply the fair share objective
requirements of this subpart. This
exemption is limited to the fair share
objective requirements of this subpart.

(b) Clean Water State Revolving Fund
(CWSRF) Program, Drinking Water State
Revolving Fund (DWSRF) Program,
Brownfields Cleanup Revolving Loan
Fund (BCRLF) Program or other
identified loan recipients. A recipient
under the CWSRF, DWSRF, BCRLF, or
other identified loan program is not
required to apply the fair share objective
requirements of this subpart to an entity
receiving one or more identified loans
in an amount of $1 million or less in
any one fiscal year. This exemption is
limited to the fair share objective
requirements of this subpart.

(c) U.S. Territory and Insular
Possession, and Tribal and Intertribal
Consortia recipients of program
assistance agreements that can be
included in Performance Partnership
Grants (PPGs) under 40 CFR part 35,
subparts A and B, respectively. U.S
Territory and Insular Possession, and
Tribal and Intertribal Consortia
recipients of PPG eligible grants are not
required to apply the fair share objective
requirements of this subpart to those
grants. This exemption is limited to the
fair share objective requirements of this
subpart.

* * * * *

§33.412 [Removed and Reserved]

m 32. Section 33.412 is removed and
reserved.

Subpart E—Recordkeeping and
Reporting

m 33. Section 33.501 is amended by
revising paragraphs (b) introductory
text, (b)(2), and (c) to read as follows:

§33.501 What are the recordkeeping
requirements of this part?
* * * * *

(b) A recipient of a Continuing
Environmental Program Grant or other
annual assistance agreements must
create and maintain a bidders list. In
addition, a recipient of an EPA financial
assistance agreement to capitalize a
revolving loan fund also must require
entities receiving identified loans to
create and maintain a bidders list if the
recipient of the loan is subject to, or
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chooses to follow, competitive bidding
requirements (See e.g., § 33.303). The
purpose of a bidders list is to provide
the recipient and entities receiving
identified loans who conduct
competitive bidding with as accurate a
database as possible about the universe
of MBE/WBE and non-MBE/WBE prime
and subcontractors. The list must
include all firms that bid or quote on
prime contracts, or bid or quote
subcontracts on EPA assisted projects,
including both MBE/WBEs and non-
MBE/WBEs. The bidders list must only
be kept until the assistance agreement
project period has expired and the
recipient is no longer receiving EPA
funding under the assistance agreement.
For entities receiving identified loans,
the bidders list must only be kept until
the project period for the identified loan
has ended. The following information
must be obtained from all prime and

subcontractors:
* * * * *

(2) Entity’s telephone number and

email address;
* * * * *

(c) Exemptions. A recipient of an EPA
financial assistance agreement in the
amount of $250,000 or less for any
single assistance agreement, or of more
than one financial assistance agreement
with a combined total of $250,000 or
less in any one fiscal year, is exempt
from the paragraph (b) of this section
requirement to create and maintain a
bidders list. Also, a recipient under the
CWSRF, DWSRF, BCRLF, or other
identified loan program, is not required
to apply the paragraph (b) of this section
bidders list requirement of this subpart
to an entity receiving an identified loan
in an amount of $250,000 or less, or to
an entity receiving more than one
identified loan with a combined total of
$250,000 or less in any one fiscal year.
This exemption is limited to the
paragraph (b) of this section bidders list
requirements of this subpart.

m 34. Section 33.502 is revised to read
as follows:

§33.502 What are the reporting
requirements of this part?

(a) Recipients are required to report
MBE and WBE participation annually
on EPA Form 5700-52A when one or
more of the following conditions are
met.

(1) There are funds budgeted for
procurements, including funds
budgeted for direct procurement by the
recipient or procurement under sub-
awards or loans in the “Other”
procurement category that exceed the
simplified acquisition threshold amount
of $150,000;

(2) If at the time of award the
budgeted funds for procurement exceed
$150,000, but actual expenditures fall
below; or

(3) If subsequent amendments and
funding cause the total amount of
procurement to surpass the $150,000
threshold.

(b) Those recipients exempted under
§33.411 from the requirement to apply
the fair share objectives are required to
report if one or more of the conditions
stated above is met.

(c) Recipients of financial assistance
agreements that capitalize revolving
loan programs must require entities
receiving identified loans to submit
their MBE and WBE participation
reports on an annual basis, if one or
more of the conditions stated above is
met. Reports should be submitted to the
financial assistance agreement recipient,
rather than to EPA.

(d) Where reporting is required, all
procurement actions are reportable, not
just that portion that exceeds $150,000.

(e) Reporting is not required if at the
time of award, funds budgeted for
procurements are less than or equal to
$150,000 and are maintained below the
threshold.

(f) Reports are due by October 30th of
each fiscal year, or 30 days after the end
of the project period, whichever comes
first.

m 35. Section 33.503 is amended by
revising paragraph (a) to read as follows:

§33.503 How does a recipient calculate
MBE and WBE participation for reporting
purposes?

(a) General. Only certified MBEs and
WBESs are to be counted towards MBE/
WBE participation. Amounts of MBE
and WBE participation are calculated as
a percentage of total financial assistance
agreement project procurement costs,
which include the match portion of the
project costs, if any. Recipients should
only report funds used for
procurements. For recipients of
financial assistance agreements that
capitalize revolving loan programs, the
total amount is the total procurement
dollars in the amount of identified loans
equal to the capitalization amount.

* * * * *

Appendix A to Part 33 [Removed]

m 36. Appendix A to part 33 is removed.

[FR Doc. 2016-17510 Filed 7-27-16; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 360, 365, 366, 368, 385,
387, 390 and 392

[Docket No. FMCSA-1997-2349]

RIN 2126-AB85; Formerly 2126—AA22

Unified Registration System;
Correction

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Final rule; correction.

SUMMARY: FMCSA is correcting the
effective and compliance dates for its
August 23, 2013, Unified Registration
System (URS) final rule, as revised on
October 21, 2015. The 2013 URS final
rule was issued to improve the
registration process for motor carriers,
property brokers, freight forwarders,
Intermodal Equipment Providers (IEPs),
hazardous materials safety permit
(HMSP) applicants, and cargo tank
facilities required to register with
FMCSA, and streamline the existing
Federal registration processes to ensure
the Agency can more efficiently track
these entities. The October 21, 2015
final rule made slight revisions to the
2013 rule and delayed the effective
dates of that rule. This final rule
corrects the effective and compliance
dates, revised in 2015, and corrects
regulatory provisions that have not yet
gone into effect, as well as several
temporary sections that are in effect
already, to allow FMCSA additional
time to complete the information
technology (IT) systems work.

DATES: Effective Dates: The effective of
this rule is July 28, 2016.

The effective date of the rule
published at 80 FR 63695 (October 21,
2015), is delayed until January 14, 2017,
and §§ 365.T106, 368.T3, and 390.T200
are effective until January 13, 2017.

The corrections to the rule published
October 21, 2015 (80 FR 63695), are
effective on January 14, 2017.

The effective date of the rule
published at 78 FR 52608 (August 23,
2013) is further delayed until January
14, 2017.

Compliance Dates: The compliance
date for the rule published at 80 FR
63695 (October 21, 2015), is delayed
until January 14, 2017, and new
applicants must comply with
§§365.7T106, 368.T3 or 390.T200 (as
applicable) until January 13, 2017;
private hazardous material carriers and
exempt for-hire carriers must comply
with §387.19 or § 387.43 (as applicable)
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by April 14, 2017; and all entities must
comply with § 366.2 by April 14, 2017.
ADDRESSES: All background documents,
comments, and materials related to this
rule may be viewed in docket number
FMCSA-1997-2349 using either of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov.

e Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590-0001.

FOR FURTHER INFORMATION CONTACT: Mr.
Kenneth Riddle, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001, by telephone at (202) 366—9616 or
via email at kenneth.riddle@dot.gov.
Office hours are from 8:00 a.m. to 4:30
p-m. ET, Monday through Friday, except
Federal holidays.

SUPPLEMENTARY INFORMATION:

Public Participation

Viewing Documents

To view comments submitted to
previous rulemaking documents on this
subject, go to http://
www.regulations.gov and click on the
“Read Comments” box in the upper
right hand side of the screen. Then, in
the “Keyword” box, insert “FMCSA—
1997-2349” and click “Search.” Next,
click “Open Docket Folder” in the
“Actions” column. Finally, in the
“Title” column, click on the document
you would like to review. If you do not
have access to the Internet, you may
view the docket online by visiting the
Docket Management Facility in Room
W12-140 on the ground floor of the
DOT West Building, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., ET, Monday
through Friday, except Federal holidays.

Privacy Act

All comments received were posted
without change to http://
www.regulations.gov. In accordance
with 5 U.S.C. 553(c), DOT previously
solicited comments from the public to
better inform its rulemaking process.
DOT posted these comments, without
edit, including any personal information
the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL—
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

Corrections

The FMCSA is correcting the effective
and compliance dates for its August 23,
2013, Unified Registration System (URS)
final rule, as revised on October 21,
2015, in order to delay implementation

of the URS provisions. While the
FMCSA had hoped to be able to reach
full implementation by September 30,
2016, unforeseen delays and
complications in the IT development
process require that we push the full
implementation back until January 14,
2017. These delays include added
complexities due to an unrelated system
migration to the cloud and also due to
the logistics of transferring millions of
records.

In order to make this change, FMCSA
must correct regulatory provisions that
have not yet gone into effect, as well as
several temporary sections that are in
effect already. The method for making
corrections differs depending upon
whether or not the provision being
corrected has gone into effect. First,
under the heading “Federal Register
corrections,” we provide the corrections
for those provisions that are not yet in
effect; these corrections will update the
effective date for those provisions from
September 30, 2016, to January 14,
2017. This will also update the
compliance dates for certain provisions
from December 31, 2016, to April 14,
2017.

We are also making minor corrections
to fix errors found in the final rule
published on October 21, 2015. In
§ 366.4, we are adding a sentence to
clarify the requirements for motor
carriers operating in Hawaii or Alaska,
as these were inadvertently not covered
in the original text. In § 385.305, we are
correcting the reference to the online
registration form MCSA-1, which was
published without the “1” after the
hyphen. In § 387.301, we are correcting
the text in paragraph (a)(1) to clarify the
financial responsibility requirements for
school buses, including third parties
providing school bus services. We have
identified this as an area causing
confusion, so a correction is needed.

After those corrections, numbered 1
through 6, we present the corrections to
those provisions that came into effect on
December 12, 2015. These corrections,
which follow the “CFR amendments”
heading, are presented as you would see
amendatory instructions in any final
rule. The result of these corrections will
be to extend the effective dates of the
temporary provisions in parts 365, 368,
and 390 to January 14, 2017.

Federal Register Corrections

In FR Doc. 2015-26625 appearing on
page 63695 in the Federal Register of
Wednesday, October 21, 2015 (80 FR
63695), make the following corrections:

1. Beginning on page 63702, in the
first column, in amendatory instruction
#1 and continuing through all of the
amendatory instructions except for #5,

#24, and #59, the date “September 30,
2016” is corrected to read “January 14,
2017”.

2. On page 63706, in the first column,
in § 366.2, the date “December 31,
2016” is corrected to read “April 14,
2017”.

3. On page 63706, in the first column,
in § 366.4(a), the text is corrected to read
“Every motor carrier, except a motor
carrier operating exclusively in Alaska
or Hawaii, must designate process
agents for all 48 contiguous States and
the District of Columbia, unless its
operating authority registration is
limited to fewer than 48 States and DC.
When a motor carrier’s operating
authority registration is limited to fewer
than 48 States and DC, it must designate
process agents for each State in which
it is authorized to operate and for each
State traversed during such operations.
Every motor carrier operating in the
United States in the course of
transportation between points in a
foreign country shall file a designation
for each State traversed. Every motor
carrier maintaining a principal place of
business and operating exclusively in
Alaska or Hawaii must designate a
process agent for the State where
operations are conducted.”

4. On page 63707, in the second
column, in § 385.305(b)(2), the phrase
“Form MCSA-,” is corrected to read
“Form MCSA-1,”.

5. On page 63709, in the first column,
in § 387.19, the date “December 31,
2016” is corrected to read “April 14,
2017”.

6. On page 63709, in the third
column, in § 387.301(a)(1), the text is
corrected by adding the following
sentence at the end of the paragraph:
“Passenger motor carriers exempt under
§ 387.27 of this part are not subject to
this limitation on transportation or
required to file evidence of financial
responsibility.”

CFR Amendments
List of Subjects
49 CFR Part 360

Administrative practice and
procedure, Brokers, Buses, Freight
forwarders, Hazardous materials
transportation, Highway safety,
Insurance, Motor carriers, Motor vehicle
safety, Moving of household goods,
Penalties, Reporting and recordkeeping
requirements, Surety bonds.

49 CFR Part 365

Administrative practice and
procedure, Brokers, Buses, Freight
forwarders, Motor carriers, Moving of
household goods.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:kenneth.riddle@dot.gov
http://www.regulations.gov
http://www.dot.gov/privacy
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49 CFR Part 366

Brokers, Motor carriers, Freight
forwarders, Process agents.

49 CFR Part 368

Administrative practice and
procedure, Insurance, Motor carriers.

49 CFR Part 385

Administrative practice and
procedure, Highway safety,
Incorporation by reference, Mexico,
Motor carriers, Motor vehicle safety,
Reporting and recordkeeping
requirements.

49 CFR Part 387

Buses, Freight, Freight forwarders,
Hazardous materials transportation,
Highway safety, Insurance,
Intergovernmental relations, Motor
carriers, Motor vehicle safety, Moving of
household goods, Penalties, Reporting
and recordkeeping requirements, Surety

bonds.
49 CFR Part 390

Highway safety, Intermodal
transportation, Motor carriers, Motor
vehicle safety, Reporting and
recordkeeping requirements.

49 CFR Part 392

Alcohol abuse, Drug abuse, Highway
safety, Motor carriers.

In consideration of the foregoing,
FMCSA is amending 49 CFR chapter III,
subchapter B, parts 365, 368, and 390
are corrected by making the following
correcting amendments:

PART 365—RULES GOVERNING
APPLICATIONS FOR OPERATING
AUTHORITY

m 1. The authority citation for part 365
continues to read as follows:

Authority: 5 U.S.C. 553 and 559; 49 U.S.C.

13101, 13301, 13901-13906, 14708, 31138,
and 31144; 49 CFR 1.87.

m 2. Revise § 365.T106(d) to read as
follows:

§365.T106 Starting the application
process: URS online application.
* * * * *

(d) This section is in effect from
December 12, 2015 through January 13,
2017.

PART 368—APPLICATION FOR A
CERTIFICATE OF REGISTRATION TO
OPERATE IN MUNICIPALITIES IN THE
UNITED STATES ON THE UNITED
STATES-MEXICO INTERNATIONAL
BORDER OR WITHIN THE
COMMERCIAL ZONES OF SUCH
MUNICIPALITIES

m 3. The authority citation for part 368
continues to read as follows:
Authority: 49 U.S.C. 13301 and 13902;

Pub. L. 106-159, 113 Stat. 1748; and 49 CFR
1.87.

m 4. Revise § 368.T3(d) toread as
follows:

§368.T3 Starting the application process:
URS online application.
* * * * *

(d) This section is in effect from
December 12, 2015 through January 13,
2017.

PART 390—FEDERAL MOTOR
CARRIER SAFETY REGULATIONS;
GENERAL

m 5. The authority citation for part 390
continues to read as follows:

Authority: 49 U.S.C. 504, 508, 31132,
31133, 31134, 31136, 31137, 31144, 31151,
31502; sec. 114, Pub. L. 103—-311, 108 Stat.
1673, 1677, 1678; sec. 212, 217, Pub. L. 106—
159, 113 Stat. 1748, 1766, 1767; sec. 229,
Pub. L. 106-159 (as transferred by sec. 4115
and amended by secs. 4130-4132, Pub. L.
109-59, 119 Stat. 1144, 1726, 1743—44); sec.
4136, Pub. L. 109-59, 119 Stat. 1144, 1745;
sections 32101(d) and 32934, Pub. L. 112—
141, 126 Stat. 405, 778, 830; sec. 2, Pub. L.
113-125, 128 Stat. 1388; and 49 CFR 1.87.

m 6. Revise § 390.T200(a) and (d) to read
as follows:

§390.T200 USDOT Registration.

(a) Purpose. This section establishes
who must register with FMCSA using
the Form MCSA-1, the URS online
application, beginning on December 12,
2015 and continuing through January
13, 2017.

* * * * *

(d) Effective period. This section is in
effect from December 12, 2015, through
January 13, 2017.

Issued under authority delegated in 49 CFR
1.87 on: July 14, 2016.
T.F. Scott Darling, III,
Acting Administrator.
[FR Doc. 2016—-17461 Filed 7-27-16; 8:45 am|
BILLING CODE 4910-EX-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF JUSTICE

Executive Office for Immigration
Review

8 CFR Parts 1003, 1208

[EOIR Docket No. 170P; AG Order No. 3706—
2016]

RIN 1125-AA68

Motions To Reopen Removal,
Deportation, or Exclusion Proceedings
Based Upon a Claim of Ineffective
Assistance of Counsel

AGENCY: Executive Office for
Immigration Review, Department of
Justice.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Justice
(Department) is proposing to amend the
regulations of the Executive Office for
Immigration Review (EOIR) by
establishing procedures for the filing
and adjudication of motions to reopen
removal, deportation, and exclusion
proceedings based upon a claim of
ineffective assistance of counsel. This
proposed rule is in response to Matter
of Compean, Bangaly & J-E-C-, 25 I1&N
Dec. 1 (A.G. 2009), in which the
Attorney General directed EOIR to
develop such regulations. The
Department also proposes to amend the
EOIR regulations that provide that
ineffective assistance of counsel may
constitute extraordinary circumstances
that may excuse the failure to file an
asylum application within 1 year after
the date of arrival in the United States.
DATES: Written comments must be
postmarked and electronic comments
must be submitted on or before
September 26, 2016.

ADDRESSES: You may submit comments,
identified by EOIR Docket No. 170P, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Commenters should be aware that the
electronic Federal Docket Management
System will not accept comments after

midnight Eastern Time on the last day
of the comment period.

e Mail: Jean King, General Counsel,
Office of the General Counsel, Executive
Office for Immigration Review, 5107
Leesburg Pike, Suite 2600, Falls Church,
VA 22041. To ensure proper handling,
please reference EOIR Docket No. 170P
on your correspondence. This mailing
address may also be used for paper,
disk, or CD—ROM submissions.

e Hand Delivery/Courier: Jean King,
General Counsel, Office of the General
Counsel, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2600, Falls Church, VA
22041. Contact Telephone Number (703)
305-0470.

FOR FURTHER INFORMATION CONTACT: Jean
King, General Counsel, Office of the
General Counsel, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2600, Falls Church, VA
22041, telephone (703) 305—-0470 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:

I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of this rule.
The Department also invites comments
that relate to the economic,
environmental, or federalism effects that
might result from this rule. Comments
that will provide the most assistance to
the Department in developing these
procedures will reference a specific
portion of the rule, explain the reason
for any recommended change, and
include data, information, or authority
that support such recommended change.

All submissions received should
include the agency name and EOIR
Docket No. 170P for this rulemaking.
Please note that all comments received
are considered part of the public record
and made available for public
inspection at http://
www.regulations.gov. Such information
includes personal identifying
information (such as your name,
address, etc.) voluntarily submitted by
the commenter.

If you want to submit personal
identifying information (such as your
name, address, etc.) as part of your
comment, but do not want it to be
posted online, you must include the
phrase “PERSONAL IDENTIFYING
INFORMATION” in the first paragraph

of your comment and identify what
information you want redacted.

If you want to submit confidential
business information as part of your
comment, but do not want it to be
posted online, you must include the
phrase “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You also must
prominently identify confidential
business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted on http://
www.regulations.gov.

Personal identifying information and
confidential business information
identified as set forth above will be
placed in the agency’s public docket
file, but not posted online. To inspect
the agency’s public docket file in
person, you must make an appointment
with agency counsel. Please see the FOR
FURTHER INFORMATION CONTACT section
above for agency counsel’s contact
information.

The reason that EOIR is requesting
electronic comments before midnight
Eastern Time on the day the comment
period closes is because the inter-agency
Regulations.gov/Federal Docket
Management System (FDMS), which
receives electronic comments,
terminates the public’s ability to submit
comments at midnight on the day the
comment period closes. Commenters in
time zones other than Eastern may want
to take this fact into account so that
their electronic comments can be
received. The constraints imposed by
the Regulations.gov/FDMS system do
not apply to U.S. postal comments,
which will be considered as timely filed
if they are postmarked before midnight
on the day the comment period closes.

II. Executive Summary

This proposed rule would establish
standards for adjudicating motions to
reopen based on ineffective assistance of
counsel in immigration proceedings
before the immigration judges and the
Board of Immigration Appeals (Board or
BIA). The Board has addressed
reopening proceedings based on
ineffective assistance of counsel in
Matter of Lozada, 19 I&N Dec. 637 (BIA
1988), and Matter of Assaad, 23 I&N
Dec. 553 (BIA 2003). In Matter of
Compean, Bangaly, & J-E-C—, 24 I&N
Dec. 710 (A.G. 2009) (Compean I),
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Attorney General Mukasey overturned,
in part, the Board’s decisions in Matter
of Lozada and Matter of Assaad, and
provided a new administrative
framework for adjudicating motions to
reopen based on ineffective assistance of
counsel. However, in Matter of
Compean, Bangaly, & J-E-C-, 25 1&N
Dec. 1 (A.G. 2009) (Compean II),
Attorney General Holder vacated
Compean I, and directed EOIR to
develop a proposed rule pertaining to
such motions. Accordingly, the
Department of Justice (Department) has
drafted this proposed rule.

Under this proposed rule, an
individual seeking to reopen his or her
immigration proceedings would have to
establish that the individual was subject
to ineffective assistance of counsel and
that, with limited exceptions, he or she
suffered prejudice as a result. The
proposed rule would provide guidelines
for determining when counsel’s conduct
was ineffective, and when an individual
suffered prejudice. Under the proposed
rule, a motion to reopen based on
ineffective assistance of counsel would
be required to include: (1) An affidavit,
or a written statement executed under
the penalty of perjury, providing certain
information; (2) a copy of any applicable
representation agreement; (3) evidence
that prior counsel was notified of the
allegations and of the filing of the
motion; and (4) evidence that a
complaint was filed with the
appropriate disciplinary authorities.
The proposed rule would permit
adjudicators, in exercises of discretion
committed exclusively to EOIR, to
excuse noncompliance with these
requirements in limited circumstances.
The proposed rule would also provide
that deadlines for motions to reopen can
be equitably tolled in certain instances
where the motion is based on ineffective
assistance of counsel.

The Department believes that this
proposed rule would promote
consistency in the reopening of EOIR
proceedings based on ineffective
assistance of counsel, thereby helping to
ensure the integrity and fairness of those
proceedings. Given the importance of
the issues involved, the Department
believes it is important for the public to
be able to participate in formulating the
framework for reopening proceedings
based on ineffective assistance of
counsel.

III. Analysis of the Motion To Reopen
Provisions in Proposed § 1003.48

The Immigration and Nationality Act
(“Act” or “INA”) provides the Attorney
General with extensive authority
relating to proceedings before the
immigration courts and the Board. The

Act provides the Attorney General with
the authority to promulgate regulations
governing such proceedings. See INA
103(g)(2). The Act further provides the
Attorney General with the broad
authority to reopen proceedings and
recognizes her existing authority in this
area. See INA 240(c)(7) (permitting a
motion to reopen within 90 days of the
date on which a final administrative
order of removal is entered); INA
240(b)(5)(C) (granting an alien 180 days
to seek reopening in order to rescind a
removal order entered in absentia, and
providing no time limit where the alien
did not receive notice of the
immigration hearing or was in custody
and the failure to appear was through no
fault of the alien).? The Supreme Court
also has long recognized the broad
discretion accorded the Attorney
General to grant or deny motions to
reopen proceedings. See INS v. Doherty,
502 U.S. 314, 323 (1992) (““The granting
of a motion to reopen is thus
discretionary, and the Attorney General
has ‘broad discretion’ to grant or deny
such motions.”) (internal citation
omitted); accord INS v. Abudu, 485 U.S.
94, 105—06 (1988); INS v. Rios-Pineda,
471 U.S. 444, 449 (1985); Matter of
Coelho, 20 I&N Dec. 464, 471-72 (BIA
1992).2 Under the delegated authority of
the Attorney General, the Board has
consistently permitted the reopening of

1The Act’s provisions relating to motions to
reopen took effect in 1997. Motions to reopen
immigration proceedings had previously been
permitted by regulation. See generally Dada v.
Mukasey, 554 U.S. 1, 12—15 (2008).

2The Act imposes requirements that must be met
for a motion to reopen to be granted. See, e.g., INA
240(c)(7)(B) (“The motion to reopen shall state the
new facts that will be proven at a hearing to be held
if the motion is granted, and shall be supported by
affidavits or other evidentiary material.””). The Act’s
implementing regulations elaborate on these
requirements. See 8 CFR 1003.23(b)(3) (“A motion
to reopen will not be granted unless the
Immigration Judge is satisfied that evidence sought
to be offered is material and was not available and
could not have been discovered or presented at the
former hearing.”); 8 CFR 1003.2(c)(1) (“/A motion to
reopen proceedings shall not be granted unless it
appears to the Board that evidence sought to be
offered is material and was not available and could
not have been discovered or presented at the former
hearing|[.]”); ¢f. 8 CFR 1003.23(b)(1) (“An
Immigration Judge may upon his or her own motion
at any time, or upon motion of the Service or the
alien, reopen or reconsider any case in which he or
she has made a decision, unless jurisdiction is
vested with the Board of Immigration Appeals.”); 8
CFR 1003.2(a) (“The Board may at any time reopen
or reconsider on its own motion any case in which
it has rendered a decision.”); Matter of J-J-, 21 I&N
Dec. 976, 984 (BIA 1997) (“Notwithstanding the
statutorily mandated restrictions, the Board retains
limited discretionary powers under the regulations
to reopen or reconsider cases on our own motion.
. . . The power to reopen on our own motion is not
meant to be used as a general cure for filing defects
or to otherwise circumvent the regulations, where
enforcing them might result in hardship.”) (internal
citation omitted).

immigration proceedings based upon a
claim of ineffective assistance of
counsel. See Matter of Assaad, 23 1&N
Dec. at 558; Matter of Lozada, 19 1&N
Dec. at 639—40. The Department
believes that, in appropriate cases,
reopening immigration proceedings
based upon a claim of ineffective
assistance of counsel continues to be a
permissible exercise of the Attorney
General’s broad discretion.

Immigration proceedings are civil
proceedings with high stakes, including
the potential removal from the United
States of an individual with long-
standing family or other ties, or the
grant or denial of relief or protection to
an individual who claims to fear harm
in his or her native country. See, e.g.,
Aris v. Mukasey, 517 F.3d 595, 600 (2d
Cir. 2008); Hernandez-Gil v. Gonzales,
476 F.3d 803, 806 (9th Cir. 2007).
Considering the serious consequences
that may result from immigration
proceedings, the Attorney General
believes that it is paramount to ensure
the integrity and fairness of such
proceedings. The Attorney General
therefore proposes to exercise her
authority and discretion to regulate the
administrative process of immigration
proceedings before the immigration
courts and the Board by codifying an
administrative remedy for individuals
who were in removal, deportation, or
exclusion proceedings before EOIR and
were subject to ineffective assistance of
counsel.3

3 The Department notes that there is currently a
split among the circuits regarding whether there is
a constitutionally-based right to effective counsel in
immigration proceedings. Compare, e.g., Lin Xing
Jiang v. Holder, 639 F.3d 751, 755 (7th Cir. 2011)
(“No statute or constitutional provision entitles an
alien who has been denied effective assistance of
counsel to reopen the proceedings on the basis of
that denial. This Circuit has recognized,
nevertheless, that the denial of effective assistance
of counsel may under certain circumstances violate
the due process guarantee of the Fifth
Amendment.”) (brackets, ellipsis, and internal
quotation marks and citation omitted); Fadiga v.
Att’y Gen., 488 F.3d 142, 155 (3d Cir. 2007) (“A
claim of ineffective assistance of counsel in removal
proceedings is cognizable under the Fifth
Amendment—i.e., as a violation of that
amendment’s guarantee of due process.”), Zeru v.
Gonzales, 503 F.3d 59, 72 (1st Cir. 2007) (“While
aliens in deportation proceedings do not enjoy a
Sixth Amendment right to counsel, they have due
process rights in deportation proceedings.”), and
Tang v. Ashcroft, 354 F.3d 1192, 1196 (10th Cir.
2003) (“While an alien does not have a right to
appointed counsel, he does have a Fifth
Amendment right to a fundamentally fair
proceeding.”), with Rafiyev v. Mukasey, 536 F.3d
853, 861 (8th Cir. 2008) (“[W]e hold that there is
no constitutional right under the Fifth Amendment
to effective assistance of counsel in a removal
proceeding.”). It is beyond the scope of this
proposed rule to address whether there is a
constitutionally-based right to effective assistance
of counsel in immigration proceedings. Rather, this
rule is limited to providing an administrative

Continued
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The proposed rule would establish
procedures and substantive
requirements for the filing and
adjudication of motions to reopen
removal, deportation, and exclusion
proceedings before the immigration
judges and the Board based upon a
claim of ineffective assistance of
counsel. The rule would build on
procedures, established in Matter of
Lozada and Matter of Assaad, governing
motions to reopen based upon a claim
of ineffective assistance of counsel.

Matter of Lozada, decided by the
Board in 1988, established a three-step
procedure for individuals moving to
reopen their deportation proceedings—
which are now known as removal
proceedings—based upon a claim of
ineffective assistance of counsel. These
three steps are commonly referred to as
the Lozada requirements or Lozada
factors, and they provide a “‘basis for
assessing the substantial number of
claims of ineffective assistance of
counsel that come before the Board.”
Matter of Lozada, 19 I&N Dec. at 639.
First, “[a] motion based upon a claim of
ineffective assistance of counsel should
be supported by an affidavit attesting to
the relevant facts,” including ““a
statement that sets forth in detail the
agreement that was entered into with
former counsel with respect to the
actions to be taken [in the relevant
proceeding] and what counsel did or
did not represent to the [individual] in
this regard.” Id. Second, ““‘former
counsel must be informed of the
allegations and allowed the opportunity
to respond,” and that response (or lack
thereof) should accompany the motion.
Id. Third, ‘““the motion should reflect
whether a complaint has been filed with
the appropriate disciplinary authorities
regarding such representation, and if
not, why not.” Id.

In Matter of Lozada, the Board also
noted specifically that “[l]itigants are
generally bound by the conduct of their
attorneys, absent egregious
circumstances.” Id. (citing LeBlanc v.
INS, 715 F.2d 685 (1st Cir. 1983)); see
also Matter of B-B—, 22 I&N Dec. 309,
310-11 (BIA 1998). In denying the
ineffective assistance claim in Matter of
Lozada, the Board noted that “[n]o such

remedy under appropriate circumstances based on
the Attorney General’s statutory authority and
discretion. We note, however, that Attorney General
Holder’s order in Compean II, 25 I&N Dec. at 3,
provided that nothing in that order would affect the
litigating positions of the Department, and the
Department has consistently argued before the
Supreme Court that there is no constitutional right
to effective assistance of counsel in immigration
proceedings. E.g., Brief for Respondent on Petition
for a Writ of Certiorari at 14 n.3, Mata v. Holder,
135 S. Ct. 1039 (2015) (No. 14-185). Nothing in the
proposed regulations affects this position.

egregious circumstances have been
established in this case.” Matter of
Lozada, 19 I&N Dec. at 639.

The Board also required, in Matter of
Lozada, that the individual filing the
motion establish prejudice. See id. at
638, 640. The Board did not set forth a
specific standard for prejudice, but
simply noted that “no prejudice was
shown to have resulted from prior
counsel’s” conduct in that case. Id. at
640.

For over 20 years since the Board’s
decision, Matter of Lozada has provided
a workable administrative framework
for adjudicating ineffective assistance
claims in what are now known as
removal proceedings. Thus, Matter of
Lozada serves as a solid starting point
for setting up a framework for this
proposed rule. This framework affords
relief to an individual in removal,
deportation, or exclusion proceedings
harmed by his or her attorney’s
ineffectiveness and at the same time
takes into consideration countervailing
concerns regarding abuse of the legal
process and delay of immigration
proceedings.

The Federal courts of appeals have
generally endorsed the Lozada
requirements. In doing so, courts have
recognized the important policy
considerations those requirements
embody. See, e.g., Beltre-Veloz v.
Mukasey, 533 F.3d 7, 10 (1st Cir. 2008)
(“[The Matter of Lozada] framework
. . .1s designed to screen out frivolous,
stale, and collusive claims.”); Patel v.
Gonzales, 496 F.3d 829, 831-32 (7th Cir.
2007) (“The Lozada requirements
reduce the potential for abuse by
providing information from which the
BIA can assess whether an ineffective
assistance claim has enough substance
to warrant the time and resources
necessary to resolve the claim on its
merits.”); Reyes v. Ashcroft, 358 F.3d
592, 597 (9th Cir. 2004) (“We presume,
as a general rule, that the Board does not
abuse its discretion when it obligates
[individuals] to satisfy Lozada’s literal
requirements.”); Betouche v. Ashcrofft,
357 F.3d 147, 150 (1st Cir. 2004)
(suggesting that Matter of Lozada
provides “fair and efficacious
techniques for screening out, ab initio,
the numerous groundless and dilatory
claims routinely submitted in these
cases.”); Lo v. Ashcroft, 341 F.3d 934,
937 (9th Cir. 2003) (““. . . Lozada’s
policy goals . . . are to provide a
framework within which to assess the
bona fides of the substantial number of
ineffective assistance claims asserted, to
discourage baseless allegations and
meritless claims, and to hold attorneys
to appropriate standards of
performance.”).

While the Federal courts of appeals
have generally endorsed the Lozada
requirements, several courts have
adopted varying interpretations for
determining compliance with the
Lozada requirements, establishing
prejudice, and applying equitable
tolling to the filing deadlines for
motions to reopen based upon a claim
of ineffective assistance of counsel. As
discussed below, the courts of appeals
have differed on what circumstances, if
any, may excuse noncompliance with
the Lozada requirements. For example,
some courts have been flexible in
applying the Lozada requirements
where, in the court’s view, strict
compliance is not necessary to achieve
the requirements’ purpose. See, e.g.,
Morales Apolinar v. Mukasey, 514 F.3d
893, 896 (9th Cir. 2008) (“In practice,
we have been flexible in our application
of the Lozada requirements. The Lozada
factors are not rigidly applied,
especially where their purpose is fully
served by other means.”); Xu Yong Lu
v. Ashcroft, 259 F.3d 127, 132-34 (3d
Cir. 2001) (concluding that the Lozada
requirements are ‘“‘a reasonable exercise
of the Board’s discretion,” id. at 132, but
stressing “‘that the failure to file a [bar]
complaint is not fatal if a petitioner
provides a reasonable explanation for
his or her decision,” id. at 134)
(emphasis in original); cf. Patel, 496
F.3d at 831 (holding that “[tlhe BIA is
free to deny motions to reopen for
failure to comply with Lozada as long
as it does not act arbitrarily”’). One court
has found that there are circumstances
where compliance with the
requirements is unnecessary. See, e.g.,
Escobar-Grijalva v. INS, 206 F.3d 1331,
1335 (9th Cir. 2000) (finding that there
is no need to comply with Matter of
Lozada where the record establishes on
its face ineffective assistance of
counsel).

The Federal courts of appeals have
also proposed varying standards for
prejudice. Some courts have required a
strict standard for evaluating prejudice.
See, e.g., Sako v. Gonzales, 434 F.3d
857, 864 (6th Cir. 2006) (requiring the
individual filing the motion to
“establish that, but for the ineffective
assistance of counsel, he would have
been entitled to continue residing in the
United States’’). Other courts have
applied a standard similar to that
established by Strickland v.
Washington, 466 U.S. 668, 694 (1984),
which held that prejudice exists when
there is a ““reasonable probability that,
but for counsel’s unprofessional errors,
the result of the proceeding would have
been different.”” See, e.g., Fadiga v. Att’y
Gen., 488 F.3d 142, 158-59 (3d Cir.
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2007) (agreeing that Strickland’s
“reasonable probability” standard is
appropriate in the context of removal
proceedings); Obleshchenko v. Ashcrofft,
392 F.3d 970, 972 (8th Cir. 2004)
(characterizing the court’s prejudice
standard as “‘akin” to the Strickland
test).

In addition, while the courts of
appeals that have reached the issue have
permitted the equitable tolling of filing
deadlines for untimely motions to
reopen based upon claims of ineffective
assistance of counsel, some courts have
not yet fully addressed whether these
deadlines can be equitably
tolled.# Compare, e.g., Barry v. Mukasey,
524 F.3d 721, 724 (6th Cir. 2008)
(“Equitable tolling may apply when a
petitioner has received ineffective
assistance of counsel.”) (internal
quotation marks omitted), with Neves v.
Holder, 613 F.3d 30, 36 (1st Cir. 2010)
(stating that “[w]e assume arguendo, but
do not decide, that the time and number
limits on motions to reopen are subject
to equitable tolling”). There is also a
lack of uniformity among the courts
regarding the precise requirements and
standards that an individual must meet
to establish due diligence in order to be
eligible for equitable tolling. Compare,
e.g., Singh v. Gonzales, 491 F.3d 1090,
1096 (9th Cir. 2007) (providing that the
filing deadline “is [equitably] tolled
until the petitioner ‘definitively learns’
of counsel’s fraud,” if the petitioner
acted with due diligence), with Patel v.
Gonzales, 442 F.3d 1011, 1016 (7th Cir.
2006) (providing that ““[e]quitable
tolling requires a court to consider
whether a reasonable person in the
plaintiff’s position would have been
aware of the possibility that he had
suffered an injury”) (internal quotation
marks omitted).

The purpose of this proposed rule is
to establish uniform procedural and
substantive requirements for the filing
of motions to reopen based upon a claim
of ineffective assistance of counsel and
to provide a uniform standard for
adjudicating such motions. Like Matter
of Lozada and its progeny, this
proposed rule would provide an
“objective basis from which to assess
the veracity of the substantial number of
ineffective assistance claims,” would
“hold attorneys to appropriate standards
of performance,” and would “ensure
both that an adequate factual basis
exists in the record for an
ineffectiveness [motion] and that the
[motion] is a legitimate and substantial

4Equitable tolling refers to “[t]he doctrine that
the statute of limitations will not bar a claim if the
plaintiff, despite diligent efforts, did not discover
the injury until after the limitations period had
expired.” Black’s Law Dictionary 579 (8th ed. 2004).

one.” Tamang v. Holder, 598 F.3d 1083,
1090 (9th Cir. 2010) (discussing the
goals behind Matter of Lozada) (internal
quotation marks omitted). While
allowing for some flexibility, the
proposed rule would clarify the specific
kinds of evidence and documentation to
be submitted in support of motions to
reopen based upon a claim of ineffective
assistance of counsel. The filing
requirements described in this rule
would serve to guide an individual
filing a motion to reopen in providing
evidence necessary for a determination
as to whether his or her counsel was
ineffective. As the Board stated in
Matter of Lozada, “[t]he high standard
announced here is necessary if we are
to have a basis for assessing the
substantial number of claims of
ineffective assistance of counsel that
come before the Board. Where essential
information is lacking, it is impossible
to evaluate the substance of such
claim.” Matter of Lozada, 19 1&N Dec.
at 639.

This proposed rule would add new
§1003.48 to title 8 of the Code of
Federal Regulations (“‘regulations”).
New § 1003.48 would provide the filing
and evidentiary requirements for
motions to reopen based upon a claim
of ineffective assistance of counsel. This
section would also incorporate
standards for evaluating whether an
individual has established that he or she
(1) acted with due diligence for the
purpose of determining the applicability
of equitable tolling and (2) was
prejudiced by prior counsel’s conduct.
In addition, this proposed rule would
add a cross-reference to new § 1003.48
to the current regulations governing
motions to reopen proceedings and to
rescind orders of removal, deportation,
or exclusion entered in absentia.

The Department notes that the Board
has consistently permitted the
reopening of proceedings based upon a
claim of ineffective assistance of
counsel. See Matter of Assaad, 23 1&N
Dec. at 558.5 The requirements in
proposed new § 1003.48 would be in
addition to the general requirements for
reopening provided in section 240(c)(7)
of the Act and §§1003.2 and 1003.23 of
the regulations. Thus, motions to reopen
proceedings based upon a claim of
ineffective assistance of counsel would
need to meet the general requirements

5 Section 240 of the Act is applicable only to
removal proceedings (which are initiated on or after
April 1, 1997), but, by far, most motions to reopen
are filed in removal proceedings. For clarity, we
note that in deportation and exclusion proceedings,
and all other types of proceedings before the
immigration judges and the Board, motions to
reopen are governed exclusively by the Attorney
General’s regulations in 8 CFR 1003.2 and 1003.23,
not by section 240 of the Act.

for reopening in proposed §§1003.2 and
1003.23, as well as the procedural and
substantive requirements for such
motions at proposed § 1003.48. The
Board and the immigration judges,
moreover, have broad authority to grant
or deny a motion in the exercise of
discretion, and this includes the
discretion to deny a motion even if the
party moving has presented a prima
facie case for relief. See 8 CFR 1003.2(a),
1003.23(b)(3); see also Abudu, 485 U.S.
at 105 (explaining that, even where an
individual filing a motion to reopen has
presented a prima facie case for relief,
the Board may deny the motion if the
movant would not be entitled to the
discretionary relief ultimately at issue).
A. Applicability

The proposed provisions of the rule
addressing motions to reopen based
upon a claim of ineffective assistance of
counsel would cover conduct that
occurred only after removal,
deportation, or exclusion proceedings
have commenced with the immigration
courts.® With the exception discussed
below, the proposed provisions of
§ 1003.48 would not apply to motions to
reopen proceedings before the
immigration judge or the Board based
on counsel’s conduct before another
administrative or judicial body,
including before, during the course of,
or after the conclusion of immigration
proceedings. This includes conduct that
was immigration-related or that
occurred before the U.S. Department of
Homeland Security (DHS) or another
government agency. See, e.g., Contreras
v. Att’y Gen., 665 F.3d 578, 585-86 (3d
Cir. 2012) (declining to find ineffective
assistance of counsel in the preparation
and filing of a visa petition where
counsel’s conduct “did not compromise
the fundamental fairness of” subsequent
removal proceedings); Balam-Chuc v.
Mukasey, 547 F.3d 1044, 1051 (9th Cir.
2008) (same where counsel’s conduct
“[did] not relate to the fundamental
fairness of an ongoing proceeding”). The
reason for this limitation is that the
Board and the immigration judges are

6 For purposes of this rule, included as “removal,
deportation, or exclusion proceedings’” would be
asylum-only and withholding-only proceedings,
given that those proceedings are “conducted in
accordance with the same rules of procedure as
[removal proceedings].” 8 CFR 1208.2(c)(3)(i). This
rule would not apply in bond proceedings.
However, in bond proceedings, after an immigration
judge makes an initial bond redetermination, an
individual can request, in writing, that the
immigration judge make ‘“‘a subsequent bond
redetermination . . . [based] upon a showing that
the alien’s circumstances have changed materially
since the prior bond redetermination.” 8 CFR
1003.19(e). In addition, this rule would not apply
in practitioner discipline proceedings conducted
under 8 CFR part 1003 subpart G.
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generally not in a position to provide a
remedy in a situation where an
attorney’s performance before another
administrative or judicial body is
alleged to be ineffective. Rather, a
request for a remedy in such a situation
would be more appropriately directed to
that administrative or judicial body
before which the alleged ineffective
assistance occurred. Cf. Rivera v. United
States, 477 F.2d 927, 928 (3d Cir. 1973)
(holding that, where the petitioner’s
appeal had been dismissed because his
attorney failed to file a brief, the
petitioner’s remedy was through a
motion in the court of appeals
requesting that the mandate be recalled
to determine whether the appeal should
be reinstated, not through a motion in
the district court); United States v.
Winterhalder, 724 F.2d 109, 111 (10th
Cir. 1983) (same).

The proposed motion provisions in
§1003.48 would provide for one explicit
exception to the limitation on the
Board’s authority to provide a remedy
for ineffective assistance of counsel
before another administrative or judicial
body. The exception would be with
respect to a claim that counsel was
ineffective for failing to file a timely
petition for review of a Board decision
with the appropriate court of appeals.
Under the proposed rule at § 1003.48(c),
an individual could file a motion to
reopen with the Board in such a
situation, and the Board would have
discretion to reopen proceedings to
address such a claim. The reason for
allowing such a motion is that the
failure to file a timely petition for
review leaves the court of appeals
without any jurisdiction to address the
claim of ineffectiveness given that the
30-day deadline for filing a petition for
review is mandatory and jurisdictional.
See INA 242(a)(1), (b)(1); see, e.g., Ortiz-
Alfaro v. Holder, 694 F.3d 955, 958 (9th
Cir. 2012); Ruiz-Martinez v. Mukasey,
516 F.3d 102, 117-18 (2d Cir. 2008);
Dakanev. U.S. Att’y. Gen., 399 F.3d
1269, 1272 n. 3 (11th Cir. 2004);
Magtanong v. Gonzales, 494 F.3d 1190,
1191 (9th Cir. 2007). This exception is
consistent with the general principles
expressed in both Compean I and
Compean II; in both decisions, the
Attorney General contemplated that the
Board could provide a remedy for
ineffective assistance that occurred after
the issuance of a final order of removal.
See Compean I, 24 1&N Dec. at 740
(stating that “the [view] I adopt today

. . is that the Board has jurisdiction to
consider deficient performance claims
even where they are predicated on
lawyer conduct that occurred after a
final order of removal has been

entered”’); Compean II, 25 1&N Dec. at 3
(noting that, “prior to Compean] I, the
Board itself had not resolved whether its
discretion to reopen removal
proceedings includes the power to
consider claims of ineffective assistance
of counsel based on conduct of counsel
that occurred after a final order of
removal had been entered,” and stating
that “Iresolve the question in the
interim by concluding that the Board
does have this discretion, and I leave it
to the Board to determine the scope of
such discretion”).

For his or her case to be reopened, an
individual filing the motion based on
failure to file a timely petition for
review would have to comply with the
requirements of § 1003.48(b)(1)—(3)
(affidavit, notice to counsel, and
complaint filed with the appropriate
disciplinary authorities), described in
more detail below. Under
§1003.48(c)(2), in order to establish that
counsel acted ineffectively, the
individual would have to establish that
counsel had agreed to file a petition for
review but failed to do so. To meet this
burden, the individual would have to
submit a representation agreement
making clear that the scope of
representation included the filing of a
petition for review, or would have to
otherwise establish that the scope of
representation included the filing of a
petition for review.

The proposed motion provisions
would only apply to the conduct of
certain individuals. With the exception
discussed below, these provisions
would cover only the conduct of
attorneys and accredited representatives
as defined in part 1292 of title 8 of the
Code of Federal Regulations. The reason
for such a limitation is that attorneys
and accredited representatives are
governed by rules of professional
conduct and have skills, including
knowledge of immigration laws and
procedures, which are directly related to
furthering the interests that individuals
and the government have in fair and
accurate immigration proceedings. See,
e.g., Hernandez v. Mukasey, 524 F.3d
1014, 1018-20 (9th Cir. 2008) (noting
that, in contrast to the law’s treatment
of attorneys possessing particular skills
and governed by specific professional
standards, “the law has never presumed
that [the participation of non-attorney
‘immigration consultants’] is necessary
or desirable to ensure fairness in
removal proceedings,” id. at 1019, and
that, if “an individual . . . knowingly
relies on assistance from individuals not
authorized to practice law, such a
voluntary choice will not support a due
process claim based on ineffective
assistance of counsel,” id. at 1020).

With limited exceptions, a person who
is not an attorney or accredited
representative is not permitted to
represent individuals in proceedings
before the immigration courts or the
Board. See 8 CFR 1292.1(a)(1)—(5).
Moreover, the regulations require the
immigration judge to advise individuals
in removal proceedings of their right to
representation, at no expense to the
government, by counsel of their choice
authorized to practice in the
proceedings, and specifically require
that individuals in proceedings be
advised of the availability of pro bono
legal services and receive a list of such
services. See 8 CFR 1003.16, 1003.61,
1240.10(a)(1).

However, this proposed rule would
recognize that, sometimes, a person who
is not an attorney or accredited
representative may lead an individual in
removal, deportation, or exclusion
proceedings to believe that the person is
an attorney or representative, and that
the individual in proceedings, as a
result of that mistaken belief, may retain
that person to represent him or her in
such proceedings. When this occurs, in
assessing whether to reopen
proceedings, the immigration judge or
the Board would evaluate on a case-by-
case basis whether it was reasonable for
the individual in such proceedings to
believe that the person in question was
indeed an attorney or an accredited
representative, and whether he or she
then retained that person. See
§§1003.23(b)(4)(v), 1003.48(a)(1). In
evaluating these questions, the
immigration judge or the Board could
consider, among others, the following
inquiries: whether, and the extent to
which, the person held himself or
herself out as an attorney or accredited
representative; whether the individual
in proceedings knowingly relied on the
assistance of the person not authorized
to practice law; and the extent of the
representation, including whether the
person appeared in the immigration
proceedings or completed, signed, or
submitted documents or evidence in
such proceedings on behalf of the
individual.

B. Effective Date

In addition to the above limitations,
the proposed provisions of § 1003.48
would apply only to motions to reopen
proceedings based upon a claim of
ineffective assistance of counsel filed
with the immigration courts or the
Board on or after the effective date of
the final rule.
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C. Proposed Requirements in § 1003.48
for Filing a Motion To Reopen Based
Upon a Claim of Ineffective Assistance
of Counsel

The proposed rule at § 1003.48 would
provide filing and evidentiary
requirements for motions to reopen
based upon a claim of ineffective
assistance of counsel. In order to
succeed in a motion to reopen, the
individual filing the motion would have
to submit evidence both that prior
counsel’s conduct was ineffective and
that the individual was prejudiced as a
result of counsel’s ineffective assistance.

With respect to the specific conduct
that would amount to ineffective
assistance in immigration proceedings,
this rule would not set any bright line
standards, or an enumerated list, of
what specific conduct would amount to
ineffective assistance in immigration
proceedings. Rather, the proposed rule
would provide, at § 1003.48(a)(2), that
“[a] counsel’s conduct constitutes
ineffective assistance of counsel if the
conduct was unreasonable, based on the
facts of the particular case, viewed as of
the time of the conduct.”

This provision, in calling for an
inquiry based on the reasonableness of
the counsel’s conduct, viewed when the
conduct occurred, would be based on
the Supreme Court’s holding in
Strickland. There, the Court stated that
“[n]o particular set of detailed rules for
counsel’s conduct can satisfactorily take
account of the variety of circumstances
faced by . . . counsel or the range of
legitimate decisions regarding how best
to represent a [client].”” Strickland, 466
U.S. at 688—389. Rather, for an attorney’s
representation to constitute ineffective
assistance, the representation “must
. . . [fall] below an objective standard of
reasonableness,” id. at 688, judged “on
the facts of the particular case, [and]
viewed as of the time of counsel’s
conduct,” id. at 690; see also Wong v.
Belmontes, 558 U.S. 15, 16—17 (2009)
(per curiam) (citing Strickland, 466 U.S.
at 687—-89).

Under this proposed provision, a
tactical decision would not be
ineffective assistance if the decision was
reasonable when it was made, even if it
proved unwise in hindsight. See
Strickland, 466 U.S. at 689 (stating that
“[a] fair assessment of attorney
performance requires that every effort be
made to eliminate the distorting effects
of hindsight”’); Mena-Flores v. Holder,
776 F.3d 1152, 1169 (10th Cir. 2015)
(stating that “[a]n attorney’s objectively
reasonable tactical decisions do not
qualify as ineffective assistance”); Jiang
v. Mukasey, 522 F.3d 266, 270 (2d Cir.
2008) (holding that “recommending [a]

strategic decision [that ultimately does
not succeed] does not constitute
ineffective assistance of counsel”);
Magallanes-Damian v. INS, 783 F.2d
931, 934 (9th Cir. 1986) (holding that
the attorney’s decision not to contest
deportability, even if “unwise” in
hindsight, was not ineffective assistance
of counsel); Rodriguez-Gonzalez v. INS,
640 F.2d 1139, 1142 (9th Cir. 1981)
(holding that a tactical “decision to
forego challenging [an] accusation of
entry without inspection . . . even if in
hindsight unwise, does not constitute
ineffective assistance”); cf. Matter of
Velasquez, 19 1&N Dec. 377, 383 (BIA
1986) (stating that the attorney’s
“admissions [of factual allegations] and
the concession of deportability were
reasonable tactical actions,” and thus
were binding). Further, under this
proposed provision, we expect that
there would be “‘a strong presumption
that counsel’s conduct falls within the
wide range of reasonable professional
assistance.” Strickland, 466 U.S. at 689.

The filing requirements described in
proposed § 1003.48(b)(1)-(3) would
serve to guide the individual filing the
motion in providing the evidence
necessary for a determination as to
whether his or her counsel’s conduct
was ineffective. In order to demonstrate
that counsel’s conduct was ineffective,
the motion should set forth clearly the
particular circumstances underlying a
given case. In order to prevail, the
individual may need to submit
documentary or other supporting
evidence beyond that described in
§1003.48(b)(1)—(3). For example,
additional evidence could include
evidence of payment to prior counsel or
an affidavit explaining what the
individual in proceedings specifically
disclosed to prior counsel, such as the
individual’s family ties or criminal
history. Additional supporting evidence
could also include written statements
from current counsel or witnesses
regarding prior counsel’s conduct.

As discussed in detail in section E, in
addition to demonstrating that prior
counsel’s conduct was ineffective, the
individual filing the motion would have
the burden of establishing that the
individual was prejudiced as a result of
that conduct. The requirement of
providing evidence that the prior
counsel was ineffective would be
distinct from establishing prejudice as
required in § 1003.48(b)(4). The
Department cautions that the
immigration judge or the Board would
have the discretion to deny the motion
without reaching the issue of prejudice,
if the individual does not submit
arguments or evidence establishing that

the prior counsel’s conduct was
ineffective.

Proposed § 1003.48 would describe
the required evidence to be included
with a motion to reopen proceedings
before the immigration judge or the
Board based upon a claim of ineffective
assistance of counsel. Section
1003.48(b)(1)(i) would require an
individual to submit an affidavit, or a
written statement executed under the
penalty of perjury as provided in 28
U.S.C. 1746,7 setting forth in detail the
agreement that was entered into with
prior counsel with respect to the actions
to be taken by counsel, and what
representations counsel did or did not
make in this regard.

An affidavit is “[a] written or printed
declaration or statement of facts, made
voluntarily, and confirmed by the oath
or affirmation of the party making it,
taken before a person having authority
to administer such oath or affirmation.”
Black’s Law Dictionary 58 (6th ed.
1990). The “affidavit provides an exact,
sworn recitation of facts, collected in
one place . . .. [Tlhe affidavit
requirement serves not only to focus the
facts underlying the charge, but to foster
an atmosphere of solemnity
commensurate with the gravity of the
claim.” Reyes, 358 F.3d at 598 (ellipsis
and brackets in original) (quoting
Keating v. Office of Thrift Supervision,
45 F.3d 322, 327 (9th Cir. 1995)). The
Department recognizes, however, that
some individuals, particularly those
who are unrepresented, may face
burdens in complying with the
technical requirements of an affidavit.
For example, an unrepresented
individual may be in detention and
without ready access to an official with
authority to administer an oath or
affirmation. For that reason,

§ 1003.48(b)(1)(i) would permit the
submission of a written statement,
executed under the penalty of perjury as
provided in 28 U.S.C. 1746, that does
not meet the technical requirements of
an affidavit. In addition, as described in
more detail below, the Board or an
immigration judge could, in an exercise
of discretion committed solely to EOIR,
excuse the requirement that the written
statement be executed under the penalty
of perjury in certain limited instances.

Proposed § 1003.48(b)(1)(ii) would
provide that, in addition to the affidavit
or written statement executed under the

7Under 28 U.S.C. 1746, an unsworn declaration,
certification, verification, or statement executed in
the United States is deemed to be made under
penalty of perjury if it includes the following words
“in substantially the following form”: “I declare (or
certify, verify, or state) under penalty of perjury that
the foregoing is true and correct. Executed on (date).
. . . (Signature).”
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penalty of perjury, the individual filing
the motion must submit a copy of any
agreement entered into with prior
counsel. If no agreement is provided,
the individual would have to explain its
absence in the affidavit or written
statement, for example by describing his
or her efforts to obtain the agreement
from prior counsel. In addition, the
individual would have to provide any
reasonably available evidence on the
scope of the agreement and the reasons
for its absence, for example by
providing evidence that the
representation agreement was
unwritten. The requirement to provide
evidence of the agreement with prior
counsel would help immigration judges
and the Board to understand the
“nature, scope, or substance” of the
attorney’s obligations, if any, to his or
her client, and thus whether prior
counsel was ineffective. Beltre-Veloz,
533 F.3d at 10; see also Punzalan v.
Holder, 575 F.3d 107, 111-12 (1st Cir.
2009) (quoting Beltre-Veloz, 533 F.3d at
10); Ruiz-Martinez, 516 F.3d at 121
(rejecting an ineffective assistance of
counsel claim because the individual
filing the motion ‘‘did not set forth his
agreement with his prior attorneys
concerning what actions would be taken
or what they did or did not represent in
this regard”’).

Proposed §1003.48(b)(2) would
require an individual filing a motion to
provide evidence that the counsel
whose representation is claimed to have
been ineffective has been informed of
the allegations leveled against that
counsel and that a motion to reopen
alleging ineffective assistance of counsel
would be filed on that basis. As
discussed in Matter of Lozada, this
requirement would mitigate the
possibility of abuse by providing a
“mechanism . . . for allowing former
counsel . . . to present his version of
events if he so chooses.” 19 I&N Dec. at
639; see Debeatham v. Holder, 602 F.3d
481, 485-86 (2d Cir. 2010).
Additionally, this “notice requirement
[would] provide[ ]a mechanism by
which the [immigration judge] may
more accurately assess the merits of [an]
ineffective assistance claim.” Reyes, 358
F.3d at 599.

The Department notes that merely
copying counsel on a complaint filed
with the appropriate State bar or
governmental authority would not be
sufficient to meet the notice
requirement; rather, the individual
filing the motion would have to provide
notice to his or her prior counsel in a
separate written correspondence that a
motion to reopen would be filed
alleging ineffective assistance of
counsel. With the motion, the

individual would also have to provide
evidence of the date he or she provided
notice to prior counsel, and the manner
in which this notice was provided, and
the individual would have to include a
copy of the correspondence to the
attorney. The individual would also
have to submit to the immigration court
or the Board any subsequent response
from prior counsel. This obligation
would continue until such time as a
decision is rendered on the motion.

Proposed § 1003.48(b)(3) would
further require the individual filing the
motion to file a complaint with the
appropriate disciplinary authorities
with respect to any violation of prior
counsel’s ethical or legal
responsibilities. This requirement
would help to monitor the legal
profession and to assist the appropriate
disciplinary authorities in considering
and acting on instances of ineffective
assistance of counsel. See, e.g., Matter of
Rivera, 21 I&N Dec. 599, 603-05 (BIA
1996). Additionally, it would
“highlight[ | the standard[s] which
should be expected of attorneys who
represent persons in immigration
proceedings, the outcome of which may,
and often does, have enormous
significance for the person.” Sswajje v.
Ashcroft, 350 F.3d 528, 533 (6th Cir.
2003) (quoting Matter of Lozada, 19 I&N
Dec. at 639-40); see also Reyes, 358 F.3d
at 596 (same). The requirement would
“also serve[ ] to protect against
collusion between alien and counsel in
which ‘ineffective’ assistance is
tolerated, and goes unchallenged by an
alien before disciplinary authorities,
because it results in a benefit to the
alien in that delay can be a desired end,
in itself, in immigration proceedings.”
Matter of Rivera, 21 I&N Dec. at 604; see
also Betouche, 357 F.3d at 150
(recognizing the “significant prospect
that entirely meritless and/or collusive
ineffective assistance claims may be
filed for purely dilatory purposes”); Xu
Yong Lu, 259 F.3d at 133 (quoting
Matter of Rivera, 21 I&N Dec. 599, on
the purposes of the bar complaint
requirement).

The proposed rule provides that the
individual filing the motion would have
to file the complaint against his or her
representative with the appropriate
disciplinary authorities. For an attorney,
the individual would have to file the
complaint with the relevant State
licensing authority. For an accredited
representative, the individual would
have to file the complaint with the EOIR
disciplinary counsel.8 Where the

8Individuals in immigration proceedings are
permitted representation of their choosing before
EOIR and may be represented by an accredited

individual filing the motion reasonably
but erroneously believed a person to be
an attorney or accredited representative
and retained that person to represent
him or her in the proceedings before the
immigration judge or the Board, the
individual would have to file the
complaint with an appropriate State or
local law enforcement agency (which in
some States may include the State
Attorney General’s office) with authority
over matters relating to the
unauthorized practice of law or
immigration-related fraud. If the
individual filing the motion has any
questions regarding determining the
appropriate State or local enforcement
agency with authority over such matters
in proceedings before the immigration
judges or the Board, he or she should
contact the Fraud and Abuse Prevention
Program in the Office of the General
Counsel at EOIR at (703) 305-0470.

The individual filing the motion
would have to submit a copy of the
complaint and any correspondence from
the disciplinary authority with his or
her motion to the immigration court or
the Board. In addition to filing the
required complaint, the individual
would not be precluded from taking any
other actions to notify appropriate
governmental or disciplinary authorities
regarding the conduct of his or her prior
counsel, accredited representative, or
any person retained by the individual
whom he or she reasonably but
erroneously believed to be an attorney
or accredited representative, and
submitting evidence of such actions
with his or her motion. In addition, the
Department notes that this rule would
not preclude the individual from taking
any other actions to notify the

representative. 8 CFR 1003.16, 1292.1. The
proposed rule would require that complaints
against accredited representatives be filed with the
EOIR disciplinary counsel because EOIR is
responsible for the accreditation process and the
EOIR disciplinary counsel is responsible for
investigating allegations of misconduct against
accredited representatives appearing before the
immigration courts and the Board. See 8 CFR
1003.104, 1292.2(d). The Department notes that the
Board and some circuit courts have analyzed
ineffective assistance of counsel claims without
expressly addressing whether the Matter of Lozada
requirements should be strictly applied to an
accredited representative. See, e.g., Matter of
Zmijewska, 24 I&N Dec. 87, 94-95 (BIA 2007);
Romero v. INS, 399 F.3d 109, 112—13 (2d Cir. 2005).
The Department has determined, however, that due
to EOIR’s ability to accredit and to discipline
accredited representatives, an accredited
representative should be treated the same as an
attorney for purposes of determining ineffective
representation. Thus, the Department has
determined that the requirements for reopening
based upon a claim of ineffective assistance of
counsel should be applied to an accredited
representative appearing in cases before the
immigration judges or the Board in the same
manner as the requirements are applied to an
attorney.
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appropriate governmental or
disciplinary authorities regulating the
unauthorized practice of law regarding
any person not authorized to practice
law.

The Department welcomes input from
the public about the requirement to
submit, with a motion to reopen, a
complaint filed with the appropriate
disciplinary authorities. As noted above,
there are important policy reasons for
this requirement, although the
Department acknowledges certain
countervailing concerns, as referenced
by Attorney General Mukasey in
Compean I, see 24 1&N Dec. at 737-38.
The Department welcomes comments,
including from State licensing
authorities, regarding the efficacy of this
requirement in assisting State licensing
authorities in regulating the legal
profession.

Finally, proposed § 1003.48(b) would
require the individual filing the motion
to comply with the existing
requirements for motions to reopen in
§§1003.2 and 1003.23. Sections 1003.2
and 1003.23 require the individual to
submit evidence of what will be proven
at the hearing if the motion is granted
and to submit any appropriate
applications for relief, supporting
documentation, or other evidentiary
material. For a motion based on
ineffective assistance of counsel, this
could include evidence that the filer’s
prior counsel failed to provide to the
immigration judge or the Board, or other
independent evidence, such as
affidavits, applications for relief and
supporting documentation, proffered
testimony of potential witnesses, family
history, country conditions, identity
documentation, or criminal records or
clearances.

After promulgation of this rule, the
Department may publish additional
information, such as in a fact sheet or
other format, to assist the public in
filing motions to reopen based upon a
claim of ineffective assistance of
counsel. Additionally, the Department
will seek out opportunities to engage the
public in an effort to inform individuals
about the process. The Department
welcomes input from the public
regarding what type of information
might best assist counsel and
unrepresented individuals in the
preparation and filing of such motions
with the immigration courts and the
Board as well as information and ideas
on how best to engage impacted
communities.

D. Compliance With the Filing
Requirements in Proposed § 1003.48

As discussed above, the evidentiary
requirements in proposed § 1003.48

would guide individuals in proceedings
in providing the evidence necessary for
a determination of whether the
counsel’s conduct was ineffective, and
would assist the immigration judge and
the Board in making this determination.
See generally Matter of Lozada, 19 I&N
Dec. at 639-40 (discussing how these
evidentiary requirements assist the
adjudicator in evaluating a claim of
ineffective assistance of counsel); Matter
of Assaad, 23 1&N Dec. at 556—57
(same); Matter of Rivera, 21 1&N Dec. at
603—07 (same).

Most circuits have required some
level of compliance with Matter of
Lozada. The First Circuit, for example,
has generally required that the Matter of
Lozada requirements be satisfied. See,
e.g., Georcely v. Ashcroft, 375 F.3d 45,
51 (1st Cir. 2004) (noting that
“[a]lthough we have hinted that full
compliance with Lozada’s requirements
might be excused in an appropriate
case, the Lozada requirements generally
make sense”) (internal citation omitted).
The court in Georcely reasoned:

It is all too easy after the fact to denounce
counsel and achieve a further delay while
that issue is sorted out. And in the absence
of a complaint to the bar authorities, counsel
may have all too obvious an incentive to help
his client disparage the quality of the
representation.

Id.; see also Punzalan, 575 F.3d at 111
(“The BIA acts within its discretion in
denying motions to reopen that fail to
meet the Lozada requirements as long as
it does so in a non-arbitrary manner.”)
(internal quotation marks omitted);
Betouche, 357 F.3d at 150-51 (setting
forth reasons for the Matter of Lozada
requirements).

The Seventh, Eighth, and Tenth
Circuits have also generally required
compliance, but have not yet
determined whether they might
overlook a lack of compliance with the
Matter of Lozada requirements in an
appropriate case. See Patel, 496 F.3d at
831 (noting that “[w]e have not
expressly decided whether the BIA
abuses its discretion by requiring strict
compliance with Lozada”); Habchy v.
Gonzales, 471 F.3d 858, 863 (8th Cir.
2006) (noting that the Eighth Circuit
‘“has not ruled on whether a strict
application of those requirements could
constitute an abuse of discretion in
certain circumstances,” but stating that,
“[a]t the very least, an [immigration
judge] does not abuse his discretion in
requiring substantial compliance with
the Lozada requirements when it is
necessary to serve the overall purposes
of Lozada”); Tang v. Ashcroft, 354 F.3d
1192, 1196-97 (10th Cir. 2003) (stating
that “[w]e not decide whether
substantial compliance would be

sufficient because Mr. Tang has made
no attempt to comply with any of
Lozada’s requirements”); see also Stroe
v. INS, 256 F.3d 498, 504 (7th Cir. 2001)
(noting that “we have difficulty
understanding how an alien who fails to
comply with the Board’s criteria can
succeed in challenging its decision”).

The Sixth Circuit has also required
that individuals filing motions generally
comply with all three Lozada
requirements, noting that ““[sJound
policy reasons support compliance”” and
the requirements “facilitate a more
thorough evaluation by the BIA and
discourage baseless allegations.” Hamid
v. Ashcroft, 336 F.3d 465, 469 (6th Cir.
2003) (internal quotation marks
omitted); see also Pepaj v. Mukasey, 509
F.3d 725, 727 (6th Cir. 2007) (“An alien
who fails to comply with Lozada’s
requirements forfeits her ineffective-
assistance-of-counsel claim.”). The Fifth
Circuit also requires compliance with
Matter of Lozada. See Rodriguez-
Manzano v. Holder, 666 F.3d 948, 953
(5th Cir. 2012) (rejecting the argument
that the court “should apply Lozada
flexibly”).

Other courts have adopted or
indicated an approach under which full
compliance may be excused in certain
limited circumstances. In Barry v.
Gonzales, 445 F.3d 741 (4th Cir. 2006),
the court explained:

[Allthough Lozada provides a useful
framework for assessing ineffective assistance
claims, an alien’s failure to satisfy all three
requirements does not preclude appellate
court review in every case. We will reach the
merits of an ineffective assistance of counsel
claim where the alien substantially complies
with the Lozada requirements, such that the
BIA could have ascertained that the claim
was not frivolous and otherwise asserted to
delay deportation. However, an alien who
fails to satisfy any of the three Lozada
requirements will rarely, if ever, be in
substantial compliance.

Id. at 746; cf. Dakane, 399 F.3d at 1274
(requiring “‘substantial, if not exact,
compliance with the procedural
requirements of Lozada”); Gbaya v. U.S.
Att’y Gen., 342 F.3d 1219, 1222 & n. 2
(11th Cir. 2003) (stating that, given that
the individual who filed the motion
“failed to comply with at least two out
of three Lozada requirements, [he]
would not be in substantial compliance
with Lozada,” id. at 1222 n.2, but not
deciding “whether the BIA may enforce
strict compliance with Lozada or must
also accept substantial compliance,” id.
at 1222).

However, a few courts of appeals have
gone further, excusing a lack of
compliance in a greater variety of
situations. Such courts have warned of
the “inherent dangers . . . in applying
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a strict, formulaic interpretation of
Lozada.” Rranci v. Att’y Gen., 540 F.3d
165, 173 (3d Cir. 2008) (ellipsis in
original) (internal quotation marks
omitted); see also Yang v. Gonzales, 478
F.3d 133, 142—43 (2d Cir. 2007) (“As to
compliance with Lozada in relation to
claims of ineffective assistance of
counsel, we have not required a slavish
adherence to the requirements, holding
only that substantial compliance is
necessary.”’). These courts of appeals
have differed on what circumstances
excuse the Matter of Lozada
requirements, but have generally held
that there must be a rational reason for
excusing failure to comply with one or
more of the requirements. For example,
both the Ninth and Second Circuits
have noted that the Matter of Lozada
requirements should not be rigidly
applied where their purpose is fully
served by other means. See, e.g.,
Morales Apolinar, 514 F.3d at 896;
Piranej v. Mukasey, 516 F.3d 137, 144—
45 (2d Cir. 2008) (remanding to the
Board because, although the individual
filing the motion failed to submit an
affidavit outlining his agreement with
his prior counsel, a general retainer
agreement may have satisfied the Matter
of Lozada requirements).

The Ninth Circuit has found that, in
some circumstances, the individual
filing the motion does not need to
comply with any of the requirements in
Matter of Lozada. See, e.g., Castillo-
Perez v. INS, 212 F.3d 518, 525-27 (9th
Cir. 2000) (finding that there is no need
to comply with Matter of Lozada where
the record was undisputed that counsel
failed, without any reason, to apply in
a timely manner for relief for which the
client was prima facie eligible while
telling the client that he had filed for
such relief); Escobar-Grijalva, 206 F.3d
at 1335 (finding that there is no need to
comply with Matter of Lozada where
the record establishes on its face
ineffective assistance of counsel). In
Tamang, 598 F.3d at 1090, the Ninth
Circuit distinguished prior cases in
which “strict compliance with Lozada
was not required because, under the
circumstances of those cases, the
ineffectiveness of counsel was plain on
its face.” The court found that, in
Tamang’s case, “without Tamang’s
compliance with the Lozada elements,
. . .itis impossible to determine
whether [his] ineffective assistance of
counsel claim has merit.” Id.
Accordingly, the law with regard to
compliance with the Matter of Lozada
requirements varies significantly among
the circuits.

The proposed rule would provide
adjudicators with the discretion,
committed exclusively to EOIR, to

excuse noncompliance with the filing
requirements in § 1003.48(b)(1)—(3) for
compelling reasons in various limited
circumstances. Collectively, the filing
requirements at § 1003.48(b)(1)—(3) are
designed to ensure that adjudicators
have access to crucial information to
help them determine whether an
individual was subject to ineffective
assistance of counsel and suffered
prejudice. However, the Department
recognizes that there are limited
situations in which an individual is
unable to comply with a filing
requirement but can still demonstrate
that he or she was subject to ineffective
assistance of counsel and suffered
prejudice as a result, such that it would
be appropriate to grant his or her
motion.

As noted above, §1003.48(b)(1)(i)
would provide that an individual filing
a motion must submit an affidavit, or a
written statement executed under the
penalty of perjury as provided in 28
U.S.C. 1746, setting forth in detail the
agreement that was entered into with
respect to the actions to be taken by
counsel and what representations
counsel did or did not make in this
regard. If the individual submits a
written statement, § 1003.48(b)(1)(i)
would permit the adjudicator, in an
exercise of discretion committed
exclusively to EOIR, to excuse the
requirement that the written statement
be executed under the penalty of perjury
if there are compelling reasons why the
written statement was not so executed
and the motion is accompanied by
certain other evidence. For example, if
the individual is unrepresented and
speaks little English, and submits a
written statement that does not fully
comply with the technical requirements
of 28 U.S.C. 1746 for a document to be
under the penalty of perjury, it may be
appropriate for the adjudicator, in the
exercise of discretion, to excuse for
compelling reasons the requirement that
the written statement be executed under
the penalty of perjury. The Department
expects that the waiver issue would
arise almost exclusively in cases where
the individual is unrepresented and is
not familiar with the requirement to
submit a written statement under the
penalty of perjury, inasmuch as
attorneys are familiar with requirements
for the submission of affidavits and
written statements under the penalty of
perjury.

A waiver of the requirement that a
written statement be executed under the
penalty of perjury would be
inappropriate in the absence of other
evidence independently establishing
that the individual was subject to
ineffective assistance of counsel and

suffered prejudice as a result. This
approach is consistent with the general
rule that assertions in a written
statement that are not under the penalty
of perjury would be entitled to little or
no evidentiary weight. Cf. Matter of S—
M-, 22 1&N Dec. 49, 51 (BIA 1998)
(stating that “‘statements in a brief,
motion, or Notice of Appeal are not
evidence and thus are not entitled to
any evidentiary weight”’).

The Department seeks comments from
the public on this provision. First, the
Department seeks comment on whether
an individual should be required,
without exception, to submit an
affidavit or a written statement executed
under the penalty of perjury, given that
assertions in documents not under the
penalty of perjury are generally given
little or no evidentiary weight. If an
exception should exist, the Department
seeks comments on whether this
exception should be formulated
differently. For example, the
Department has considered providing
that the requirement that the written
statement be executed under penalty of
perjury could be excused if there is good
cause to do so, or if exceptional
circumstances are present. The
Department seeks comments on whether
either of these standards is more
appropriate than the current proposed
“compelling reasons” standard.

Similarly, the remaining requirements
in proposed § 1003.48(b)(1)(ii)—(3), i.e.,
submitting any representation
agreement with counsel, providing
notice to prior counsel, and filing a
complaint with the appropriate
disciplinary authorities, could be
excused in limited instances for
compelling reasons. An individual filing
a motion would have the burden of
establishing compelling reasons for
excusing one of these requirements. A
simple, unsupported, or blanket
assertion of a difficulty or situation that
inhibited compliance would not, on its
own, suffice. Rather, the individual
would have to explain the
circumstances preventing his or her
compliance, providing sufficient details
and supporting documentation when
appropriate. He or she should also
provide other information to support his
or her claim, such as explaining why the
failure to comply could not or need not
be remedied or producing alternative
evidence. Ultimately, as each case
would involve its own unique
circumstances, the immigration judge
and the Board would be in the best
position to determine whether a filing
requirement should be excused in a
given case and whether the case
warrants reopening in the exercise of
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discretion despite lack of compliance
with regulatory requirements.

With respect to the requirement in
§1003.48(b)(1)(ii) that an individual
filing a motion submit any applicable
representation agreement with prior
counsel, such an agreement is the best
evidence of the nature, scope, or
substance of the representation.
However, if an individual filing a
motion can establish compelling reasons
for failing to submit such an agreement,
then § 1003.48(b)(1)(ii) would permit
the immigration judge or the Board, in
the exercise of discretion committed
exclusively to EOIR, to excuse this
failure if the individual filing the
motion submits other reasonably
available evidence regarding his or her
agreement with prior counsel.

With respect to the requirement in
§1003.48(b)(2) that an individual filing
a motion notify prior counsel, the
Department notes that State bar
associations generally make their
members’ contact information publicly
available. Further, the requirement to
notify prior counsel applies even if a
long period of time has passed since a
person last had contact with the
counsel. However, there are limited
instances in which an individual filing
a motion may be able to establish
compelling reasons why he or she was
unable to notify prior counsel. Examples
may include instances where the prior
counsel is incarcerated or has moved to
a foreign country, or where the prior
counsel is an individual the movant
reasonably but erroneously believed to
be an attorney or accredited
representative and, despite diligent
efforts, he or she cannot obtain prior
counsel’s contact information.

With respect to the requirement in
§1003.48(b)(3) that an individual filing
a motion file a complaint with the
appropriate disciplinary authorities, this
standard is informed by the fact that the
filing of a disciplinary complaint is ““a
relatively small inconvenience for an
alien who asks that he or she be given
a new hearing in a system that is already
stretched in terms of its adjudicatory
resources.” Matter of Rivera, 21 I&N
Dec. at 605. However, there are limited
instances where an individual filing a
motion may be able to establish
compelling reasons for failing to file
such a complaint. An example of such
reasons may be the death of the counsel
who allegedly provided the ineffective
assistance. The Department notes that
filing the complaint with the incorrect
disciplinary authorities would not, on
its own, excuse noncompliance with the
filing requirement. If the individual files
his or her complaint with the incorrect
disciplinary authorities, he or she

would have to re-file the complaint with
the correct disciplinary authorities. The
Department further notes that the fact
that counsel has been disciplined,
suspended from the practice of law, or
disbarred would not, on its own, excuse
an individual from filing the required
disciplinary complaint. Even in the case
of a disbarred attorney, complaints filed
after disbarment may be relevant. In the
majority of States, a disbarred attorney
may seek readmission to the bar after a
certain period of time. As such, in
considering whether a disbarred
attorney merits readmission, the
licensing authority may consider
complaints filed after disbarment.

It is important to consider the context
for ineffective assistance of counsel
claims under this rulemaking. These
claims will typically arise after a final
order has been entered in the case, and
the proceedings have ended. The
Department believes that the standards
for excusing noncompliance with the
filing requirements under
§1003.48(b)(1)—(3) must be carefully
applied. In this regard, the adjudicator
applying these standards should keep in
mind the strong public and
governmental interests in the
expeditiousness and finality of
proceedings. See Abudu, 485 U.S. at 107
(explaining that motions to reopen are
disfavored because ““[t]here is a strong
public interest in bringing litigation to
a close as promptly as is consistent with
the interest in giving the adversaries a
fair opportunity to develop and present
their respective cases”). These interests
dictate that a § 1003.48 filing
requirement be excused sparingly and
only in relatively few circumstances.
The Department believes that the
exceptions to the proposed rule’s filing
requirements are appropriately narrow,
and that the requirements will
accordingly be excused only rarely.

E. Standard in Proposed § 1003.48 for
Evaluating Prejudice 9

The proposed rule would provide that
an individual who files a motion to
reopen based upon a claim of ineffective
assistance of counsel must establish that
he or she was prejudiced by counsel’s
conduct. The Board and the courts of
appeals have uniformly recognized that
prejudice must be established in order
to reopen removal, deportation, or
exclusion proceedings based on a claim
of ineffective assistance of counsel. See,
e.g., Matter of Lozada, 19 1&N Dec. at
638; Torres-Chavez v. Holder, 567 F.3d

9 The prejudice standard for motions to reopen in
absentia proceedings based upon a claim of
ineffective assistance of counsel is covered in
section G discussed below.

1096, 1100 (9th Cir. 2009); Jiang, 522
F.3d at 270; Zeru v. Gonzales, 503 F.3d
59, 72 (1st Cir. 2007); Mai v. Gonzales,
473 F.3d 162, 165 (5th Cir. 2006). The
Board, however, has not established a
standard for prejudice, and the courts of
appeals, as set forth below, have
provided varying standards.

This rule would set forth a single
uniform standard for prejudice to be
applied nationwide in ineffective
assistance of counsel cases. This would
ensure that individuals in similar
situations would not be subject to
disparate results based solely on the fact
that their cases arose in different
Federal jurisdictions. See generally
Matter of Cerna, 20 I1&N Dec. 399, 408
(BIA 1991) (explaining why immigration
laws, to the “extent possible . . . should
be applied in a uniform manner
nationwide”), superseded by regulation
as stated in Martinez-Lopez v. Holder,
704 F.3d 169, 172 (1st Cir. 2013);
Cazarez-Gutierrez v. Ashcroft, 382 F.3d
905, 912 (9th Cir. 2004) (noting the
“strong interest in national uniformity
in the administration of immigration
laws’’); Rosendo-Ramirez v. INS, 32
F.3d 1085, 1091 (7th Cir. 1994)
(“National uniformity in the
immigration and naturalization laws is
paramount: Rarely is the vision of a
unitary nation so pronounced as in the
laws that determine who may cross our
national borders and who may become
a citizen.”).

As already noted, the lack of
uniformity among the circuits is plain.
The Sixth Circuit applies a very strict
standard for evaluating prejudice in
ineffective assistance of counsel
immigration cases. See, e.g., Sako, 434
F.3d at 864 (holding that an individual
“must establish that, but for the
ineffective assistance of counsel, he
would have been entitled to continue
residing in the United States”).

Several circuits apply a standard
similar to that established by the
Supreme Court in Strickland for
ineffective assistance of counsel claims
arising under the Sixth Amendment in
criminal cases, which is a “‘reasonable
probability that, but for counsel’s
unprofessional errors, the result of the
proceeding would have been different.”
Strickland, 466 U.S. at 694. These
include the Third and Eleventh Circuits.
See Rranci, 540 F.3d at 175-76 (“‘a
reasonable likelihood that the result
would have been different if the error|[s]
. . . had not occurred”) (brackets and
ellipsis in original) (internal quotation
marks omitted); Dakane, 399 F.3d at
1274 (“a reasonable probability that but
for the attorney’s error, the outcome of
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the proceedings would have been
different’’).10

At the other end of the spectrum, the
Ninth Circuit deems the prejudice
requirement satisfied so long as an
individual can show “plausible grounds
for relief”” on the underlying claim. See
United States v. Barajas-Alvarado, 655
F.3d 1077, 1089 (9th Cir. 2011) (stating
that “to show ‘plausible grounds’ for
relief, an alien must show that, in light
of the factors relevant to the form of
relief being sought, and based on the
‘unique circumstances of [the alien’s]
own case,’ it was plausible (not merely
conceivable) that the [immigration
judgel would have exercised his
discretion in the alien’s favor”) (first
brackets in original) (quoting United
States v. Corrales-Beltran, 192 F.3d
1311, 1318 (9th Cir. 1999)); Mohammed
v. Gonzales, 400 F.3d 785, 794 (9th Cir.
2005).

The Department has determined that
using a prejudice standard modeled
after Strickland would strike a proper
balance between providing individuals
with a reasonable opportunity to reopen
proceedings based upon a meritorious
ineffective assistance claim and
safeguarding the finality of immigration
proceedings. The proposed regulations
would therefore provide that to succeed
on an ineffective assistance of counsel
claim, an individual needs to establish
that “there is a reasonable probability
that, but for counsel’s ineffective
assistance, the result of the proceeding
would have been different.” 11 As
mentioned above, several circuits have
adopted this standard, which presents a
middle ground among the standards

10 The Eighth Circuit also used a similar standard
before it found that there was no constitutionally-
based right to effective counsel in removal
proceedings. See Obleshchenko, 392 F.3d at 972;
see also Rafiyev, 536 F.3d at 861 (concluding that
there is no constitutional right under the Fifth
Amendment to effective assistance of counsel in a
removal proceeding). The Tenth Circuit has also
employed this standard. See, e.g., Delariva v.
Holder, 312 F. App’x 130, 132, 2009 WL 361373
(10th Cir. 2009) (unpublished) (citing United States
v. Aguirre-Tello, 353 F.3d 1199, 1209 (10th Cir.
2004) (en banc)).

11 This proposed rule would not provide that
certain circumstances require a finding of per se
prejudice. See generally Matter of Assaad, 23 I&N
Dec. at 562 (rejecting the argument that the Board
should apply a per se standard of prejudice to a
counsel’s failure to file an appeal in immigration
proceedings); cf. Siong v. INS, 376 F.3d 1030, 1037
(9th Cir. 2004) (applying a rebuttable presumption
of prejudice where counsel’s error deprived an
individual of any appeal in immigration
proceedings). Rather, each case would rest on its
own particulars, with the recognition that some
conduct will more typically indicate prejudice, but
that the individual filing the motion always carries
the burden to establish that prejudice does in fact
exist. As discussed in section G, however, an
individual would not be required to establish
prejudice in order to reopen in absentia
proceedings.

adopted by the various circuits.
Furthermore, as the Supreme Court has
deemed a ‘“‘reasonable probability”’
standard sufficient in the context of
Sixth Amendment criminal cases, the
Department considers the standard to be
more than sufficient to use in the
context of civil, administrative
immigration proceedings.

Proposed § 1003.48(a)(3) would
provide that eligibility for relief arising
after proceedings have concluded
ordinarily has no bearing on the
prejudice determination. Cf. Strickland,
466 U.S. at 696 (stating that ““a court
making the prejudice inquiry must ask
if the defendant has met the burden of
showing that the decision reached
would reasonably likely have been
different absent the errors”). There are
exceptions to this general statement,
however. For example, where a Form I-
130, Petition for Alien Relative, has been
filed with United States Citizenship and
Immigration Services (USCIS) at DHS on
behalf of an individual in removal
proceedings, it may, in some instances,
constitute ineffective assistance if
counsel fails to request that the
immigration judge continue the
proceedings to await the adjudication of
the petition. Cf. Matter of Hashmi, 24
I&N Dec. 785, 787-94 (BIA 2009)
(articulating the factors for an
immigration judge to consider in
determining whether to continue
removal proceedings pending USCIS’s
adjudication of an immigrant visa
petition). If counsel acted ineffectively
by failing to request a continuance, and
the immigration judge ordered the
individual removed but USCIS
subsequently granted the petition, it
would be appropriate to consider the
individual’s eligibility for adjustment of
status in deciding whether he or she
was prejudiced. That is, had the
proceedings been continued, the result
of the proceedings may have been
different as the individual may have
been able to apply for adjustment of
status while they were ongoing. The
Department seeks the public’s
comments on this issue, including on
whether the reference to eligibility for
relief arising after proceedings have
concluded should be omitted from the
final rule given the exception noted
above.

The exact type of evidence that would
suffice to establish a “‘reasonable
probability” would be dependent upon
the particular circumstances of a given
case. The individual filing the motion
would bear the burden, however, to
show a reasonable probability that, but
for counsel’s ineffective assistance, the
result of the proceeding would have
been different. The individual filing the

motion should submit any necessary
evidence to establish prejudice,
including affidavits or sworn statements
from witnesses who were not previously
called to testify or whose testimony was
adversely impacted by the
ineffectiveness of counsel, copies of
vital documents that were not submitted
in a timely manner, persuasive legal
arguments that should have been
included in missing or deficient briefs,
missing applications for relief with
supporting evidence, and any other
evidence that serves to undermine the
decision-maker’s confidence in the
outcome of the case. See generally
Strickland, 466 U.S. at 694 (describing
the manner in which the effect of
alleged ineffective assistance of counsel
on the reliability of a previous
proceeding should be analyzed).

The Department notes that proposed
§1003.48 would provide two deviations
from the “reasonable probability”
standard. First, the rule would provide
at §1003.48(c)(3) that an individual is
prejudiced by counsel’s failure to file a
petition for review with a Federal
circuit court of appeals if he or she had
“plausible grounds for relief” before the
court. To establish that he or she was so
prejudiced, the individual filing the
motion must explain, with reasonable
specificity, the ground or grounds for
the petition. Neither the adjudicators
nor opposing counsel should be
expected to speculate as to what issues
the individuals would have raised on
appeal. The requirement that the ground
or grounds for the petition for review
must be explained “with reasonable
specificity” would allow adjudicators to
consider the filing party’s sophistication
in deciding whether prejudice has been
established. In the Department’s view,
while some unrepresented individuals
may explain the ground or grounds for
appeal in general terms, attorneys and
accredited representatives should
explain, in detail, the factual and legal
bases for appeal.

As discussed in section C of this
preamble, for a motion based on
counsel’s failure to file a petition for
review to be granted, the individual
filing the motion would first have to
establish that his or her prior counsel’s
conduct was ineffective within the
scope of the counsel’s representation. If
the individual does not do so, the Board
could deny the motion without
addressing the issue of prejudice.

The second deviation from the
“reasonable probability’’ standard is
with respect to motions to reopen in
absentia proceedings. As discussed in
section G of this preamble, the rule
would provide that an individual filing
a motion is not required to establish
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prejudice in order to reopen in absentia
proceedings.

F. Equitable Tolling and the Due
Diligence Standard in Proposed
§1003.48

As discussed above, motions to
reopen based upon a claim of ineffective
assistance of counsel must be filed in
accordance with the general
requirements for motions provided in
section 240(c)(7) of the Act and
§§1003.2 and 1003.23 of the
regulations. With a few exceptions
noted in the regulations, motions to
reopen must be filed within either 90
days or 180 days of the date of entry of
a final administrative order of removal
or deportation. In general, a motion to
reopen must be filed within 90 days of
the date of entry of a final order A
motion to reopen proceedings to rescind
an order of removal or deportation
entered in absentia must be filed within
180 days of the order, however, if the
motion alleges that the failure to appear
was because of exceptional
circumstances.

Every circuit court of appeals to have
addressed the issue has recognized that
equitable tolling may apply to untimely
motions to reopen in some
instances.1? See, e.g., Kuusk v. Holder,
732 F.3d 302, 305 (4th Cir. 2013); Avila-
Santoyo v. U.S. Att’y Gen., 713 F.3d
1357, 1362-65 (11th Cir. 2013) (en banc)
(per curiam); Barry, 524 F.3d at 724;
Yuan Gao v. Mukasey, 519 F.3d 376,
377 (7th Cir. 2008); Zhao v. INS, 452
F.3d 154, 156-57 (2d Cir. 2006);
Mahmood v. Gonzales, 427 F.3d 248,
251 (3d Cir. 2005); Hernandez-Moran v.
Gonzales, 408 F.3d 496, 499-500 (8th
Cir. 2005); Riley v. INS, 310 F.3d 1253,
1257-58 (10th Cir. 2002); Socop-
Gonzalez v. INS, 272 F.3d 1176, 1187—
93 (9th Cir. 2001) (en banc). However,
as some of these courts have noted,
“[e]lquitable tolling is an extraordinary
remedy which should be extended only
sparingly[.]” Mahmood, 427 F.3d at 253
(first brackets in original) (internal
quotation marks omitted); see also
Kuusk, 732 F.3d at 306 (adhering ‘‘to the
general principle that equitable tolling
will be granted ‘only sparingly,” not in
‘a garden variety claim of excusable
neglect’”’) (quoting Irwin v. Dep’t of
Veterans Affairs, 498 U.S. 89, 96
(1990)); Hernandez-Moran, 408 F.3d at
499-500 (““ ‘[E]quitable tolling is granted
sparingly. Extraordinary circumstances
far beyond the litigant’s control must

12 As noted above, equitable tolling refers to
“[t]he doctrine that the statute of limitations will
not bar a claim if the plaintiff, despite diligent
efforts, did not discover the injury until after the
limitations period had expired.” Black’s Law
Dictionary 579 (8th ed. 2004).

have prevented timely filing.” ")
(brackets in original) (quoting United
States v. Marcello, 212 F.3d 1005, 1010
(7th Cir. 2000)).

The First Circuit has not yet decided
the applicability of equitable tolling to
the filing deadlines for motions to
reopen based upon ineffective
assistance of counsel, but has assumed
without deciding that tolling is
available. See Neves, 613 F.3d at 36
(stating that “[w]e assume arguendo, but
do not decide, that the time and number
limits on motions to reopen are subject
to equitable tolling”). The Fifth Circuit
similarly has not decided this question.
See Reyes-Bonilla v. Lynch, 616 F.
App’x 193, 194 (5th Cir. 2015)
(unpublished) (noting that “even if the
immigration statutes are subject to
equitable tolling, Reyes-Bonilla has
failed to show that such tolling would
apply”).

In those circuits that have held that
equitable tolling of the filing deadlines
applies, the courts have differed on the
precise standard for due diligence. The
Board has not adopted a uniform
approach to due diligence, instead
applying the law of the circuit in which
the motion was filed. See, e.g., Yuan
Gao, 519 F.3d at 379. For example, the
Ninth Circuit has found that the filing
deadlines are equitably tolled “until the
petitioner ‘definitively learns’ of
counsel’s fraud,” although the petitioner
must of course demonstrate that he or
she exercised due diligence prior to this
point as well. Singh, 491 F.3d at 1096
(citing Albillo-DeLeon v. Gonzales, 410
F.3d 1090, 1100 (9th Cir. 2005)); see also
Ghahremani v. Gonzales, 498 F.3d 993,
999-1000 (9th Cir. 2007). The Second
Circuit’s due diligence analysis focuses
on when the ineffective assistance
“[was], or should have been, discovered
by a reasonable person in the situation.”
Iavorski v. INS, 232 F.3d 124, 134 (2d
Cir. 2000). The Seventh Circuit has
stated that ‘““[e]quitable tolling requires
a court to consider whether a reasonable
person in the plaintiff’s position would
have been aware of the possibility that
he had suffered’ an injury.” Patel, 442
F.3d at 1016 (quoting Beamon v.
Marshall & Ilsley Trust Co., 411 F.3d
854, 860—61 (7th Cir. 2005) (emphasis in
original)). The Seventh Circuit has also
held that when an individual learns of
the ineffective assistance before the
expiration of the statutory filing period
and fails to explain why he or she was
unable to file the motion within the
statutory filing period, equitable tolling
is not available and will not “reset the
clock.” Yuan Gao, 519 F.3d at 379
(finding that the individual filing the
motion had “failed to point to any
circumstances that made this the

abnormal case in which a diligent
attempt to comply with the 90-day
deadline would have failed, in which
event an appeal to equitable tolling
would lie”). The Ninth Circuit, by
contrast, has held that equitable tolling
may in fact have the effect of resetting
the statute of limitations period. See
Socop-Gonzalez, 272 F.3d at 1196
(“[Wle need only ask whether Socop
filed within the limitations period after
tolling is taken into account.”).

With respect to the due diligence
standard, some courts have emphasized
that the individual filing the motion has
a duty to investigate whether his or her
counsel is ineffective. See, e.g., Rashid
v. Mukasey, 533 F.3d 127, 132-133 n.3
(2d Cir. 2008) (“[A]n alien who is
unfamiliar with the technicalities of
immigration law can, under certain
circumstances, be expected to
comprehend that he has received
ineffective assistance without being
explicitly told so by an attorney . . . .
Even someone not schooled in the
technicalities of the law ‘should have’
recognized, under the[ ] circumstances
[of this case], that his attorney was
ineffective.”); see also Singh, 491 F.3d
at 1096-97 (finding that the individual
filing the motion was not eligible for
equitable tolling because he failed to
investigate whether his attorney was
ineffective).

There are also other considerations.
Some circuits, such as the Second
Circuit, have found that due diligence is
required in both discovering the
ineffectiveness and taking appropriate
action upon discovery. See, e.g., Rashid,
533 F.3d at 132 (noting that “an alien
is required to exercise due diligence
both before and after he has or should
have discovered ineffective assistance of
counsel”) (emphasis in original); see
also Wang v. Board of Immigration
Appeals, 508 F.3d 710, 715 (2d Cir.
2007) (noting that an individual filing a
motion ‘“‘bears the burden of proving
that he has exercised due diligence in
the period between discovering the
ineffectiveness of his representation and
filing the motion to reopen”). Other
courts have similarly required that the
motion to reopen must be filed within
a reasonable time of discovering the
ineffective assistance. See, e.g., Tapia-
Martinez v. Gonzales, 482 F.3d 417,
423-24 (6th Cir. 2007) (finding that the
individual filing the motion did not
exercise due diligence because she filed
the motion to reopen more than fifteen
months after discovering her prior
counsel’s ineffectiveness); see also Pafe
v. Holder, 615 F.3d 967, 969 (8th Cir.
2010) (finding that, despite existence of
fraud and deception by prior attorneys,
the Board did not abuse its discretion in
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denying a motion to reopen to rescind
in absentia removal proceedings where
the individual waited nearly six years to
file the motion); Jobe v. INS, 238 F.3d
96, 100-01 (1st Cir. 2001) (en banc)
(declining to find due diligence where
an individual waited to file a motion to
reopen to rescind an in absentia order
more than half a year after he “learned
that an [immigration judge] had taken
some action on his asylum application
and was advised to consult an attorney
immediately”).

The Department has determined that
it may be appropriate in certain
circumstances for an immigration judge
or the Board to equitably toll the filing
deadlines in section 240(c)(7) of the Act
and §§1003.2 and 1003.23 of the
regulations where the basis of the
motion is a claim of ineffective
assistance of counsel.13 Accordingly,
the proposed rule would provide, at
§1003.48(d), that these filing deadlines
shall be tolled if a motion to reopen is
based upon a claim of ineffective
assistance of counsel, the ineffective
assistance prevented the timely filing of
the motion, and the individual filing the
motion exercised due diligence in
discovering the ineffective assistance.
Specifically, the proposed rule would
provide that, if an individual exercised
due diligence in discovering the
ineffective assistance, he or she has 90
days after discovering the ineffective
assistance to file the motion to reopen.
This 90-day filing period would apply
to all motions to reopen based on
ineffective assistance of counsel,
including motions to reopen to rescind
an in absentia order based on
exceptional circumstances arising from
a claim of ineffective assistance of

13 The Department notes that there are other
regulations governing special motions to reopen for
suspension of deportation and cancellation of
removal pursuant to section 203(c) of the
Nicaraguan Adjustment and Central American
Relief Act (NACARA) (Pub. L. 105-100, tit. II) and
section 1505(c) of the LIFE Act Amendments of
2000 (Pub. L. 106-554, tit. XV). See 8 CFR 1003.43.
In addition, there are regulations governing special
motions to seek relief under former section 212(c)
of the Act. See 8 CFR 1003.44. The Department
notes that there may be circuit law addressing the
applicability of equitable tolling to the filing
deadlines of these special motions to reopen. See,
e.g., Albillo-De Leon, 410 F.3d at 1098 (finding that
section 203(c) of NACARA is subject to equitable
tolling); Johnson v. Gonzales, 478 F.3d 795, 799 (7th
Cir. 2007) (declining, for lack of due diligence, to
equitably toll the deadline for filing a motion to
reopen to apply for relief under former section
212(c) of the Act). This proposed rule would not
address whether ineffective assistance of counsel
may be a basis to toll the filing deadlines of these
special motions. The Department welcomes
comment from the public regarding whether
ineffective assistance of counsel should be a basis
for tolling the filing deadlines of these special
motions and whether the proposed rule should be
expanded to cover those situations.

counsel. The proposed rule would
provide that an individual exercises due
diligence if he or she discovers the
ineffective assistance within the time it
should have been discovered by a
reasonable person in his or her position.
The Department notes that equitable
tolling would not shorten the filing
deadlines set out in §§1003.2 and
1003.23.

The Department recognizes that some
motions to rescind in absentia orders
and reopen proceedings are not subject
to time limitations. See, e.g., Matter of
Bulnes, 25 I&N Dec. 57, 59 (BIA 2009)
(motions to reopen to rescind in
absentia orders where the individual
demonstrates he or she did not receive
notice); Matter of Cruz-Garcia, 22 1&N
Dec. 1155, 1157-59 (BIA 1999)
(deportation proceedings under former
section 242(b) of the Act); Matter of N-
B—, 22 1&N Dec. 590, 591-93 (BIA 1999)
(exclusion proceedings). We are
soliciting comments on whether the
requirements of this new rule should be
applied to motions to reopen filed in
such cases on the basis of a claim of
ineffective assistance of counsel.

As discussed above, there is variation
among the courts of appeals regarding
the exact standard for determining that
an individual exercised due diligence in
discovering ineffective assistance of
counsel. While eligibility for equitable
tolling will depend upon the particulars
of the case, the Department seeks to
promote uniformity in the due diligence
standard. As such, the Department
considered various standards of the
courts of appeals for evaluating due
diligence. For example, the Department
considered standards requiring the
immigration judge or the Board to
determine when the individual filing
the motion, acting with due diligence,
definitively learned of the ineffective
assistance of counsel,!4 or to evaluate
when a reasonable person in that
individual’s position would have been
aware of the possibility that he or she
had been prejudiced by counsel’s
conduct.’® After review of the case law
discussed above, the Department is
proposing to include a standard for
evaluating due diligence that would
require the immigration judge or the
Board to determine when the ineffective
assistance should have been discovered
by a reasonable person in the
individual’s position. This standard is
consistent with the Second Circuit’s
case law discussed above,6 as well as
the “discovery rule” used in certain
non-immigration cases to determine

14 See Singh, 491 F.3d at 1096.
15 See Patel, 442 F.3d at 1016.
16 See Iavorski, 232 F.3d at 134.

when a claim has accrued such that the
statute of limitations begins to run.1”

The evidence required for
demonstrating due diligence would vary
from case to case. However, to establish
due diligence, an individual would
ordinarily have to present evidence that
he or she timely inquired about his or
her immigration status and the progress
of his or her case.

The Department welcomes comments
from the public on the appropriateness
of including the remedy of equitable
tolling and the proposed standard for
assessing due diligence in the rule.

G. Effect of Proposed § 1003.48 on
Motions To Reopen and To Rescind an
Order of Removal, Deportation, or
Exclusion Entered in Absentia

The proposed rule would add a cross-
reference to new §1003.48 in the
regulations governing motions to reopen
proceedings and rescind orders of
removal, deportation, or exclusion
entered in absentia. An order of removal
entered in absentia in removal
proceedings pursuant to section
240(b)(5) of the Act may be rescinded
upon a motion to reopen filed within
180 days after the date of the order, if
the individual filing the motion
demonstrates that the failure to appear
was because of exceptional
circumstances as defined in section
240(e)(1) of the Act. An order of
exclusion entered in absentia may be
rescinded upon a motion to reopen filed
at any time if the individual
demonstrates reasonable cause for his or
her failure to appear. The standard for
rescinding orders of deportation entered
in absentia varies. Orders subject to
section 240(b)(5) of the Act may be
rescinded upon a motion filed within
180 days of the order if the individual
demonstrates that the failure to appear
was because of exceptional
circumstances beyond his or her
control.1® Orders subject to a provision
of the INA in effect before June 13, 1992,
may be rescinded upon a motion filed

17 Depending upon the type of case, jurisdiction,
and applicable exceptions, the “discovery rule”
permits an individual to file a suit in a civil case
within a certain period of time after the injury is
discovered, or reasonably should have been
discovered. See, e.g., Black’s Law Dictionary 499
(8th ed. 2004) (defining the discovery rule as “[t]he
rule that a limitations period does not begin to run
until the plaintiff discovers (or reasonably should
have discovered) the injury giving rise to the
claim”).

18]n addition, removal and deportation orders
entered in absentia may be rescinded upon a
motion filed at any time when the individual filing
the motion demonstrates that he or she did not
receive the requisite notice, or that he or she was
in Federal or State custody and the failure to appear
was through no fault of the individual. See INA
240(b)(5)(C)(ii).
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at any time if the individual
demonstrates reasonable cause for his or
her failure to appear. See Matter of
Cruz-Garcia, 22 1&N Dec. at 1157-59.

As has been established in Board
precedent, this rule would provide that
an individual may establish exceptional
circumstances or reasonable cause,
whichever is applicable, by
demonstrating that the failure to appear
was due to ineffective assistance of
counsel. See Matter of Grijalva, 21 I&N
Dec. 472, 473—-74 (BIA 1996); see also
Matter of Rivera, 21 1&N Dec. at 602. In
establishing exceptional circumstances
or reasonable cause based upon
ineffective assistance of counsel, an
individual would generally have to
comply with the requirements for
motions provided in new § 1003.48.
However, consistent with the Board’s
longstanding practice, that individual
would not be required to establish that
he or she was prejudiced. See Matter of
Grijalva, 21 I&N Dec. at 473 n.2; see also
Matter of Rivera, 21 I&N Dec. at 603 n.1.

As discussed above, the rule would
also permit equitable tolling of the time
limitations on filing of motions to
reopen and rescind an in absentia order.
Provided that the individual establishes
that he or she exercised due diligence in
discovering his or her counsel’s
ineffectiveness, the individual would
have 90 days from when the ineffective
assistance was discovered to file a
motion to reopen and rescind an in
absentia order.1® The Department notes
that equitable tolling does not shorten
the filing deadlines set out in §§1003.2
and 1003.23.

IV. Ineffective Assistance of Counsel
and the Asylum One-Year Filing
Deadline

The Department and DHS have
independent roles and authorities with
respect to the adjudication of
applications for asylum under section
208 of the Act. As a general matter, DHS
asylum officers have authority to
adjudicate affirmative asylum
applications filed with USCIS, while the
immigration judges in EOIR have
authority to adjudicate the asylum
applications of individuals who are the
subject of proceedings before EOIR.
Under section 208(a)(2)(D) of the Act, an
application for asylum may be
considered despite the fact that it was
not filed within one year of the
applicant’s arrival in the United States
where he or she establishes
“extraordinary circumstances” relating
to the delay in filing of the application.
The regulations of EOIR and DHS
provide a non-exclusive list of

19 But see supra note 13.

situations that could fall within the
extraordinary circumstances definition
and specifically provide that a claim of
ineffective assistance of counsel may
constitute extraordinary circumstances
excusing an applicant’s failure to timely
file an application for asylum. See 8
CFR 208.4(a)(5)(iii), 1208.4(a)(5)(iii).

This rule proposes to amend the EOIR
asylum regulations at 8 CFR 1208.4(a)(5)
to incorporate some of the language
used in the motion to reopen provisions
in proposed § 1003.48 for extraordinary
circumstances claims based upon a
claim of ineffective assistance of
counsel. The provisions of the rule
addressing the one-year deadline for
filing for asylum will apply upon the
effective date of the final rule.

The Department notes that this rule
proposes to amend only the EOIR
asylum regulations in 8 CFR 1208.4.

V. Regulatory Requirements

A. Regulatory Flexibility Act

The Department has reviewed this
regulation in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)) and has determined that this
rule will not have a significant
economic impact on a substantial
number of small entities. The rule will
not regulate “small entities,”” as that
term is defined in 5 U.S.C. 601(6).

B. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

C. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

D. Executive Orders 12866 and 13563

The proposed rule is considered by
the Department to be a “‘significant
regulatory action” under section 3(f)(4)

of Executive Order 12866. Accordingly,
the regulation has been submitted to the
Office of Management and Budget
(OMB) for review. The Department
certifies that this regulation has been
drafted in accordance with the
principles of Executive Order 12866,
section 1(b), and Executive Order 13563.
Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of using the
best available methods to quantify costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility.

The Department believes that this
proposed rule would provide significant
net benefits relating to EOIR
proceedings. See Executive Order
12866(b)(6) (stating that “[e]ach agency
shall assess both the costs and the
benefits of the intended regulation and,
recognizing that some costs and benefits
are difficult to quantify, propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs”).
The proposed rule would help ensure
the fairness and integrity of these
proceedings by setting out a standard set
of requirements for reopening
proceedings, allowing for reopening
where an individual was genuinely
subjected to ineffective assistance of
counsel and suffered prejudice as a
result. The Department is unaware of
any monetary costs on public entities
that the rule would impose. Further, the
Department does not believe that,
broadly speaking, the proposed rule
could be said to burden the parties in
EOIR proceedings, as the rule simply
changes an adjudicatory standard used
in those proceedings, generally striking
a middle ground between the circuit
courts’ approaches.20

20 For example, as noted above, the proposed
rule’s standard for establishing prejudice would be
more lenient than the Sixth Circuit’s current
standard but stricter than the Ninth Circuit’s. The
proposed rule would provide at § 1003.48(a)(3) that,
for an individual to establish that he or she was
prejudiced by counsel’s ineffective assistance, the
individual must show that “there is a reasonable
probability that, but for counsel’s ineffective
assistance, the result of the proceeding would have
been different.” Currently, the Sixth Circuit
requires an individual to “establish that, but for the
ineffective assistance of counsel, he would have
been entitled to continue residing in the United
States.” Sako, 434 F.3d at 864. However, the Ninth
Circuit simply requires an individual to show that

Continued
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E. Executive Order 13132: Federalism

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

F. Executive Order 12988: Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

G. Paperwork Reduction Act

This rule does not propose new or
revisions to existing “collection[s] of
information” as that term is defined
under the Paperwork Reduction Act of
1995, Public Law 104-13, 44 U.S.C.
chapter 35, and its implementing
regulations, 5 CFR part 1320.

List of Subjects
8 CFR Part 1003

Administrative practice and
procedure, Aliens, Immigration.

8 CFR Part 1208

Administrative practice and
procedure, Aliens, Immigration.

Accordingly, for the reasons set forth
in the preamble, the Attorney General is
proposing to amend title 8, chapter V of
the Code of Federal Regulations as
follows:

PART 1003—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

m 1. The authority for part 1003
continues to read as follows:

Authority: 5 U.S.C. 301, 6 U.S.C. 521; 8
U.S.C. 1101, 1103, 1154, 1155, 1158, 1182,
1226, 1229, 1229a, 1229b, 1229c, 1231,
1254a, 1255, 1324d, 1330, 1361, 1362; 28
U.S.C. 509, 510, 1746; sec. 2 Reorg. Plan No.
2 0of 1950; 3 CFR, 1949-1953, Comp., p. 1002;
section 203 of Pub. L. 105-100, 111 Stat.
2196—200; sections 1506 and 1510 of Pub. L.
106-386, 114 Stat. 1527-29, 1531-32; section
1505 of Pub. L. 106-554, 114 Stat. 2763A—
326 to —328.

m 2. Section 1003.23 is amended by
adding a new paragraph (b)(4)(v), to
read as follows:

he or she “had plausible grounds for . . . relief.”
Barajas-Alvarado, 655 F.3d at 1089 (quotation
omitted).

§1003.23 Reopening or reconsideration
before the Immigration Court.

* * * * *

(b) * k% %

(4) EE

(v) Motions to reopen and rescind an
in absentia order based upon a claim of
ineffective assistance of counsel. A
motion to reopen proceedings and
rescind an in absentia order of removal,
deportation, or exclusion is subject to
the requirements for such motions
under paragraph (b)(4)(ii) or
(b)(4)(iii)(A) of this section and
§1003.48. For a motion to reopen
proceedings and rescind an in absentia
order of removal, deportation, or
exclusion, the alien may establish
exceptional circumstances or other
appropriate legal standards to reopen
proceedings based upon a claim of
ineffective assistance of counsel. The
alien does not need to establish
prejudice in order to reopen
proceedings and rescind an order of
removal, deportation, or exclusion
entered in absentia based upon a claim
of ineffective assistance of counsel.
Deadlines for motions to reopen and
rescind an in absentia order based upon
a claim of ineffective assistance of
counsel may be equitably tolled
pursuant to § 1003.48(d). The term
“counsel,” as used in this subsection,
only applies to the conduct of an
attorney or an accredited representative
as defined in part 1292, or a person
whom the alien reasonably but
erroneously believed to be an attorney
or an accredited representative and who
was retained to represent the alien in

proceedings.
* * * * *

m 3. Add § 1003.48 to subpart A to read
as follows:

§1003.48 Reopening based upon a claim
of ineffective assistance of counsel.

(a) Standard for adjudication. Except
as provided in this section, a motion to
reopen proceedings before the Board or
an immigration judge based upon a
claim of ineffective assistance of
counsel will be adjudicated in
accordance with section 240(c)(7) of the
Act and the applicable regulations
governing motions at §§1003.2 and
1003.23. The individual filing the
motion must demonstrate that counsel’s
conduct was ineffective and prejudiced
the individual.

(1) Conduct covered. Except as
provided in paragraph (c) of this
section, this section covers conduct that
occurred while removal, deportation, or
exclusion proceedings were pending
before the Board or an immigration
judge. The term “counsel,” as used in

this section, only applies to the conduct
of:

(i) An attorney or an accredited
representative as defined in part 1292;
or

(ii) A person whom the individual
filing the motion reasonably but
erroneously believed to be an attorney
or an accredited representative and who
was retained to represent him or her in
the proceedings before the Board or an
immigration judge.

(2) Standard for evaluating counsel’s
ineffectiveness. A counsel’s conduct
constitutes ineffective assistance of
counsel if the conduct was
unreasonable, based on the facts of the
particular case, viewed as of the time of
the conduct.

(3) Standard for evaluating prejudice.
Except as provided in paragraph (c)(3)
of this section, in evaluating whether an
individual has established that he or she
was prejudiced by counsel’s conduct,
the Board or the immigration judge shall
determine whether there is a reasonable
probability that, but for counsel’s
ineffective assistance, the result of the
proceeding would have been different.
Eligibility for relief occurring after the
conclusion of proceedings will
ordinarily have no bearing on the
determination of whether the individual
was prejudiced during the course of
proceedings.

(b) Form, contents, and procedure for
filing a motion to reopen based upon a
claim of ineffective assistance of
counsel. A motion to reopen under this
section must be filed in accordance with
section 240(c)(7) of the Act or other
applicable statutory provisions, and the
applicable regulations at §§ 1003.2 and
1003.23 governing motions to reopen.
The motion must include the following
items to support the claim of ineffective
assistance of counsel:

(1) Affidavit or written statement. (i)
The individual filing the motion must,
in every case, submit an affidavit, or a
written statement executed under the
penalty of perjury as provided in 28
U.S.C. 1746, setting forth in detail the
agreement that was entered into with
counsel with respect to the actions to be
taken by counsel and what
representations counsel did or did not
make to the individual in this regard. If
the individual submits a written
statement not executed under the
penalty of perjury, the Board or the
immigration judge may, in an exercise
of discretion committed exclusively to
the agency, excuse the requirement that
the written statement must be executed
under the penalty of perjury, if:

(A) There are compelling reasons why
the written statement was not executed
under the penalty of perjury; and
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(B) The motion is accompanied by
other evidence independently
establishing that the individual was
subject to ineffective assistance of
counsel and suffered prejudice as a
result.

(ii) In addition, the individual filing
the motion must submit a copy of any
applicable representation agreement in
support of the affidavit or written
statement. If no representation
agreement is provided, the individual
must explain its absence in the affidavit
or written statement and provide any
reasonably available evidence on the
scope of the agreement and the reason
for its absence. The Board or an
immigration judge may, in an exercise
of discretion committed exclusively to
the agency, excuse failure to provide
any applicable representation agreement
in support of the affidavit or written
statement if the individual establishes
that there are compelling reasons for the
failure to provide the representation
agreement and he or she presents other
reasonably available evidence regarding
the agreement made with counsel.

(2) Notice to counsel. The individual
filing the motion must provide evidence
that he or she informed counsel whose
representation is claimed to have been
ineffective of the allegations leveled
against that counsel and that a motion
to reopen alleging ineffective assistance
of counsel will be filed on that basis.
The individual must provide evidence
of the date and manner in which he or
she provided notice to prior counsel and
include a copy of the correspondence
sent to the prior counsel and the
response from the prior counsel, if any,
or state that no such response was
received. The requirement that the
individual provide a copy of any
response from prior counsel continues
until such time as a decision is rendered
on the motion to reopen. The Board or
an immigration judge may, in an
exercise of discretion committed
exclusively to the agency, excuse failure
to provide the required notice if the
individual establishes that there are
compelling reasons why he or she was
unable to notify the prior counsel.

(3) Complaint filed with the
appropriate disciplinary authorities.
The individual filing the motion must
file a complaint with the appropriate
disciplinary authorities with respect to
any violation of counsel’s ethical or
legal responsibilities, and provide a
copy of that complaint and any
correspondence from such authorities.
The Board or an immigration judge may,
in an exercise of discretion committed
exclusively to the agency, excuse the
failure to file a complaint if the
individual establishes that there are

compelling reasons why he or she was
unable to notify the appropriate
disciplinary authorities. The fact that
counsel has already been disciplined,
suspended from the practice of law, or
disbarred does not, on its own, excuse
the individual from filing the required
disciplinary complaint. The appropriate
disciplinary authorities are as follows:

(i) With respect to attorneys in the
United States: The licensing authority of
a state, possession, territory, or
Commonwealth of the United States, or
of the District of Columbia that has
licensed the attorney to practice law.

(ii) With respect to accredited
representatives: The EOIR disciplinary
counsel pursuant to § 1003.104(a).

(iii) With respect to a person whom
the individual reasonably but
erroneously believed to be an attorney
or an accredited representative and who
was retained to represent him or her in
proceedings: The appropriate Federal,
State, or local law enforcement agency
with authority over matters relating to
the unauthorized practice of law or
immigration-related fraud.

(4) Prejudice. Except as provided in
§1003.23(b)(4)(v), the individual filing
the motion shall establish that he or she
was prejudiced by counsel’s conduct.
The standard for prejudice is set forth in
paragraph (a)(3) of this section, except
as provided in paragraph (c)(3) of this
section. The Board or an immigration
judge shall not waive the requirement to
establish prejudice.

(c) Claims of ineffective assistance of
counsel based upon conduct occurring
after entry of a final order of removal,
deportation, or exclusion. (1) Scope of
review. After entry of a final order of
removal, deportation, or exclusion, the
Board has discretion pursuant to
§§1003.2 and 1003.48 to reopen
removal, deportation, or exclusion
proceedings based upon counsel’s
failure to file a timely petition for
review in the Federal court of appeals.
Such discretion, however, shall not
extend to other claims based upon
counsel’s conduct before another
administrative or judicial body. Except
as described in paragraph (c)(3) of this
section, a motion to reopen based upon
counsel’s failure to file a timely petition
for review in the Federal court of
appeals must meet the requirements set
forth in paragraph (b) of this section.

(2) Establishing ineffective assistance.
To establish that counsel provided
ineffective assistance, an individual
seeking to reopen removal, deportation,
or exclusion proceedings based upon
counsel’s failure to file a timely petition
for review in the Federal court of
appeals must establish that counsel had
agreed to file a petition for review but

failed to do so. For the individual to
meet this burden, he or she must submit
a representation agreement making clear
that the scope of counsel’s
representation included the filing of a
petition for review, or must otherwise
establish that the scope of the
representation included the filing of a
petition for review.

(3) Establishing prejudice. An
individual is prejudiced by counsel’s
failure to file a petition for review with
a Federal circuit court of appeals if he
or she had plausible ground for relief
before the court. To establish that he or
she was so prejudiced, the individual
filing the motion must explain, with
reasonable specificity, the ground or
grounds for the petition.

(d) Due diligence and equitable
tolling. (1) The time limitations set forth
in §§1003.2 and 1003.23 shall be tolled
if:

(i) The motion to reopen is based
upon a claim of ineffective assistance of
counsel;

(ii) The individual filing the motion
has established that he or she exercised
due diligence in discovering the
ineffective assistance of counsel; and

(iii) The motion is filed within 90
days after the individual discovered the
ineffective assistance of counsel.

(2) In evaluating whether an
individual has established that he or she
has exercised due diligence, the
standard is when the ineffective
assistance should have been discovered
by a reasonable person in the
individual’s position.

(e) Applicability date. This section
applies only to motions filed on or after
[effective date of final rule].

* * * * *

PART 1208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

m 4. The authority for part 1208
continues to read as follows:

Authority: 8 U.S.C. 1103, 1158, 1225, 1231,
1282.

m 5. Section 1208.4 is amended by
revising paragraphs (a)(5)(iii)(A), (B),
and (C) and adding paragraph
(a)(5)(iii)(D) to read as follows:

§1208.4 Filing the application.

* * *

(A) The applicant files an affidavit, or
a written statement executed under the
penalty of perjury as provided in 28
U.S.C. 1746, setting forth in detail the
agreement that was entered into with
counsel with respect to the actions to be
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taken by counsel and what
representations counsel did or did not
make to the applicant in this regard. If
the applicant submits a written
statement not executed under the
penalty of perjury, the Board or the
immigration judge may, in an exercise
of discretion committed exclusively to
the agency, excuse the requirement that
the written statement must be executed
under the penalty of perjury, if there are
compelling reasons why the written
statement was not executed under the
penalty of perjury, and the applicant
submits other evidence establishing that
he or she was subject to ineffective
assistance of counsel and suffered
prejudice as a result. In addition, in all
cases, the applicant must either submit
a copy of any applicable representation
agreement in support of the affidavit or
written statement or explain its absence
in the affidavit or written statement.
Failure to provide any applicable
representation agreement in support of
the affidavit or written statement may be
excused, in an exercise of discretion
committed exclusively to the agency, if
the applicant establishes that there are
compelling reasons that he or she was
unable to provide any representation
agreement.

(B) The applicant provides evidence
that he or she informed counsel whose
representation is claimed to have been
ineffective of the allegations leveled
against him or her. The applicant must
provide evidence of the date and
manner in which he or she provided
notice to his or her prior counsel; and
include a copy of the correspondence
sent to the prior counsel and the
response from the prior counsel, if any,
or state that no such response was
received. Failure to provide the required
notice to counsel may be excused, in an
exercise of discretion committed
exclusively to the agency, if the
applicant establishes that there are
compelling reasons why he or she was
unable to notify counsel.

(C) The applicant files and provides a
copy of the complaint filed with the
appropriate disciplinary authorities
with respect to any violation of
counsel’s ethical or legal
responsibilities, and any
correspondence from such authorities.
Failure to provide the complaint may be
excused, in an exercise of discretion
committed exclusively to the agency, if
the applicant establishes that there were
compelling reasons why he or she was
unable to notify the appropriate
disciplinary authorities. The fact that
counsel has already been disciplined,
suspended from the practice of law, or
disbarred does not, on its own, excuse
the applicant from filing the required

disciplinary complaint. The appropriate
disciplinary authorities are as follows:

(1) With respect to attorneys in the
United States: The licensing authority of
a State, possession, territory, or
Commonwealth of the United States, or
of the District of Columbia that has
licensed the attorney to practice law.

(2) With respect to accredited
representatives: The EOIR disciplinary
counsel pursuant to § 1003.104(a).

(3) With respect to a person whom the
applicant reasonably but erroneously
believed to be an attorney or an
accredited representative and who was
retained to represent him or her in
proceedings before the immigration
courts and the Board: The appropriate
Federal, State or local law enforcement
agency with authority over matters
relating to the unauthorized practice of
law or immigration-related fraud.

(D) The term “‘counsel,” as used in
this paragraph (a)(5)(iii), only applies to
the conduct of an attorney or an
accredited representative as defined in
part 1292 of this chapter, or a person
whom the applicant reasonably but
erroneously believed to be an attorney
or an accredited representative and who
was retained to represent him or her in
proceedings before the immigration
courts and the Board.

* * * * *

Dated: July 19, 2016.
Loretta Lynch,
Attorney General.
[FR Doc. 2016-17540 Filed 7—27-16; 8:45 am]
BILLING CODE 4410-30-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-8181; Directorate
Identifier 2016—NM-002—-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-100,
747-100B, 747-100B SUD, 747-200B,
747-200C, 747—-200F, 747-300, 747—
400, 747—-400D, 747—-400F, 747SR, and
747SP series airplanes. This proposed
AD was prompted by an evaluation by
the design approval holder (DAH)

indicating that the nose wheel well is
subject to widespread fatigue damage
(WFD). This proposed AD would
require modification of the nose wheel
body structure; a detailed inspection of
the nose wheel body structure for any
cracking; a surface high frequency eddy
current inspection (HFEC) or an open
hole HFEC inspection of the vertical
beam outer chord and web for any
cracking; and all applicable related
investigative actions including
repetitive inspections, and other
specified and corrective actions. We are
proposing this AD to detect and correct
fatigue cracking in the nose wheel well
structure; such cracking could adversely
affect the structural integrity of the
airplane.

DATES: We must receive comments on
this proposed AD by September 12,
2016.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone
206-544-5000, extension 1; fax 206—
766—5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
8181.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. 2016—8181; or
in person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
proposed AD, the regulatory evaluation,


https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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any comments received, and other
information. The street address for the
Docket Office (phone: 800-647-5527) is
in the ADDRESSES section. Comments
will be available in the AD docket
shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Nathan Weigand, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425—917—-6428;
fax: 425-917-6590; email:
Nathan.P.Weigand@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. 2016—
8181; Directorate Identifier 2016—-NM—
002—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Fatigue damage can occur locally, in
small areas or structural design details,
or globally, in widespread areas.
Multiple-site damage is widespread
damage that occurs in a large structural
element such as a single rivet line of a
lap splice joining two large skin panels.
Widespread damage can also occur in
multiple elements such as adjacent
frames or stringers. Multiple-site
damage and multiple-element damage
cracks are typically too small initially to
be reliably detected with normal
inspection methods. Without
intervention, these cracks will grow,
and eventually compromise the
structural integrity of the airplane. This
condition is known as widespread
fatigue damage. It is associated with
general degradation of large areas of
structure with similar structural details
and stress levels. As an airplane ages,
WEFD will likely occur, and will

certainly occur if the airplane is
operated long enough without any
intervention.

The FAA’s WFD final rule (75 FR
69746, November 15, 2010) became
effective on January 14, 2011. The WFD
rule requires certain actions to prevent
structural failure due to WFD
throughout the operational life of
certain existing transport category
airplanes and all of these airplanes that
will be certificated in the future. For
existing and future airplanes subject to
the WFD rule, the rule requires that
DAHs establish a limit of validity (LOV)
of the engineering data that support the
structural maintenance program.
Operators affected by the WFD rule may
not fly an airplane beyond its LOV,
unless an extended LOV is approved.

The WFD rule (75 FR 69746,
November 15, 2010) does not require
identifying and developing maintenance
actions if the DAHs can show that such
actions are not necessary to prevent
WEFD before the airplane reaches the
LOV. Many LOVs, however, do depend
on accomplishment of future
maintenance actions. As stated in the
WEFD rule, any maintenance actions
necessary to reach the LOV will be
mandated by airworthiness directives
through separate rulemaking actions.

In the context of WFD, this action is
necessary to enable DAHs to propose
LOVs that allow operators the longest
operational lives for their airplanes, and
still ensure that WFD will not occur.
This approach allows for an
implementation strategy that provides
flexibility to DAHs in determining the
timing of service information
development (with FAA approval),
while providing operators with certainty
regarding the LOV applicable to their
airplanes.

We received an evaluation by the
DAH indicating that the nose wheel
well is subject to WFD. This condition,
if not corrected, could result in cracking
in the nose wheel well structure; such
cracking could adversely affect the
structural integrity of the airplane.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin 747-53A2887, dated December
2, 2015. The service information
describes procedures for modification of
the nose wheel body structure; a
detailed inspection of the nose wheel
body structure for any cracking; a web
surface HFEC and an open hole HFEC
inspection of the vertical beam outer

chord for any cracking; and repair. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between this Proposed AD
and the Service Information.”

Differences Between This Proposed AD
and the Service Information

Boeing Alert Service Bulletin 747—
53A2887, dated December 2, 2015,
specifies to contact the manufacturer for
certain instructions, but this AD
requires accomplishment of repair
methods, modification deviations, and
alteration deviations in one of the
following ways:

¢ In accordance with a method that
we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Explanation of Compliance Time

The compliance time for the
modification specified in this proposed
AD for addressing WFD was established
to ensure that discrepant structure is
modified before WFD develops in
airplanes. Standard inspection
techniques cannot be relied on to detect
WEFD before it becomes a hazard to
flight. We will not grant any extensions
of the compliance time to complete any
AD-mandated service bulletin related to
WEFD without extensive new data that
would substantiate and clearly warrant
such an extension.

Costs of Compliance

We estimate that this proposed AD
affects 107 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:
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ESTIMATED COSTS
Action Labor cost Parts cost Cost per product Cost on U.S. operators

Modification .........ccoeeeveierinenne 408 work-hours x $85 per $15,743 | $50,423 ...oooiiieeeee e $5,395,261.
hour = $34,680.

Part 2 detailed inspection ...... 140 work-hours x $85 per 0 | $11,900 per inspection cycle | $1,273,300 per inspection
hour = $11,900 per inspec- cycle.
tion cycle.

Surface HFEC inspection ....... 4 work-hours x $85 per hour 0 | $340 per inspection cycle ...... Up to $36,380 per inspection
= $340 per inspection cycle. cycle.

Open hole HFEC inspection .. | 4 work-hours x $85 per hour 0 | $340 per inspection cycle ...... Up to $36,380 per inspection
= $340 per inspection cycle. cycle.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. 2016—
8181; Directorate Identifier 2016—-NM-—
002—-AD.

(a) Comments Due Date

We must receive comments by September
12, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 747-100, 747—-100B, 747—-100B SUD,
747-200B, 747-200C, 747-200F, 747-300,
747-400, 747—-400D, 747—400F, 747SR, and
747SP series airplanes, certificated in any
category, identified in Boeing Alert Service
Bulletin 747-53A2887, dated December 2,
2015.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder indicating that
the nose wheel well is subject to widespread
fatigue damage. We are issuing this AD to
detect and correct fatigue cracking in the
nose wheel well structure; such cracking
could adversely affect the structural integrity
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Modification for Groups 1 and 4
Airplanes

For groups 1 and 4 airplanes as identified
in Boeing Alert Service Bulletin 747—
53A2887, dated December 2, 2015: Except as
required by paragraph (j)(1) of this AD, at the
applicable time specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 747-53A2887, dated December 2,
2015, modify the nose wheel body structure,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2887, dated December 2, 2015.

(h) Inspection for Groups 1 and 4 Airplanes

For groups 1 and 4 airplanes on which the
actions of paragraph (g) have been done:
Except as required by paragraph (j)(1) of this
AD, at the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 747-53A2887, dated
December 2, 2015, do a detailed inspection
of the nose wheel body structure for any
cracking; do a surface high frequency eddy
current inspection (HFEC) or an open hole
HFEC inspection of the vertical beam outer
chord and web for any cracking; and do all
applicable related investigative, other
specified actions, and corrective actions, in
accordance with the Accomplishment
Instruction of Boeing Alert Service Bulletin
747-53A2887, dated December 2, 2015;
except as required by paragraph (j)(2) of this
AD. Do all applicable related investigative
actions, other specified actions, and
corrective actions before further flight.
Repeat the detailed inspection of the nose
wheel body structure, and either the surface
HFEC or the open hole HFEC inspection of
the vertical beam outer chord, thereafter, at
the applicable interval specified in paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin 747-53A2887, dated December 2,
2015.

(i) Inspection for Groups 2, 3, 5 and 6
Airplanes

For groups 2, 3, 5 and 6 airplanes
identified in Boeing Alert Service Bulletin
747-53A2887, dated December 2, 2015:
Except as required by paragraph (j)(1) of this
AD, at the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 747-53A2887, dated
December 2, 2015, do a detailed inspection
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of the nose wheel well body structure for any
cracking, and do all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2887, dated December 2, 2015;
except as required by paragraph (j)(2) of this
AD. Do all related investigative and
corrective actions before further flight.
Repeat the detailed inspection thereafter at
the applicable intervals specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 747-53A2887, dated
December 2, 2015.

(j) Exceptions to the Service Information

(1) Where Boeing Alert Service Bulletin
747-53A2887, dated December 2, 2015,
specifies a compliance time “after the
original issue date of this service bulletin,”
this AD requires compliance within the
specified compliance time after the effective
date of this AD.

(2) If any crack is found during any
inspection required by this AD, and Boeing
Alert Service Bulletin 747-53A2887, dated
December 2, 2015, specifies to contact Boeing
for appropriate action, and specifies that
action as “RC” (Required for Compliance):
Before further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (k) of this AD.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (1)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) Except as required by paragraph (j)(2)
of this AD: For service information that
contains steps that are labeled as Required
for Compliance (RC), the provisions of
paragraphs (k)(4)(i) and (k)(4)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. An AMOC is required
for any deviations to RC steps, including
substeps and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(1) Related Information

(1) For more information about this AD,
contact Nathan Weigand, Aerospace
Engineer, Airframe Branch, ANM—-120S,
FAA, Seattle ACO, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425-917—
6428; fax: 425—-917—-6590; email:
Nathan.P.Weigand@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—-5680;
Internet https://www.myboeingfleet.com. You
may view this referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on July 21,
2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-17718 Filed 7-27-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2016-6990; Directorate
Identifier 2016—NE-14—-AD]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
S.A. Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Turbomeca S.A. Arriel 1, 1A, 1A1, 1A2,
1B, 1B2, 1C, 1C1, 1C2, 1D, 1D1, 1E, 1E2,
1K1, 1S, and 1S1 turboshaft engines.
This proposed AD was prompted by an
anomaly that occurred during the
grinding operation required by
modification TU376, which increases
the clearance between the rear curvic
coupling of the centrifugal impeller and
the fuel injection manifold. This
proposed AD would require removing
the centrifugal impeller and replacing
with a part eligible for installation. We
are proposing this AD to prevent failure

of the centrifugal impeller, uncontained
centrifugal impeller release, damage to
the engine, and damage to the
helicopter.

DATES: We must receive comments on
this NPRM by September 26, 2016.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:202-493-2251.

For service information identified in
this proposed AD, contact Turbomeca
S.A., 40220 Tarnos, France; phone: 33
(0)5 59 74 40 00; fax: 33 (0)5 59 74 45
15. You may view this service
information at the FAA, Engine &
Propeller Directorate, 1200 District
Avenue, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6990; or in person at the Docket
Operations office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this proposed AD, the
mandatory continuing airworthiness
information (MCAI), the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
in the ADDRESSES section. Comments
will be available in the AD docket
shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Philip Haberlen, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 1200 District
Avenue, Burlington, MA 01803; phone:
781-238-7770; fax: 781-238-7199;
email: philip.haberlen@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2016-6990; Directorate Identifier
2016-NE-14—-AD” at the beginning of
your comments. We specifically invite
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comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD 2016—
0090, dated May 10, 2016 (referred to
hereinafter as ‘“the MCAI”’), to correct an
unsafe condition for the specified
products. The MCAI states:

Turbomeca reported an anomaly that was
generated during the grinding operation
associated to the application of modification
TU376, which increases the clearance
between the rear curvic coupling of the
centrifugal impeller and the fuel injection
manifold.

This condition, if not corrected, could lead
to crack initiation and propagation in the
centrifugal impeller bore area, possibly
resulting in centrifugal impeller failure, with
consequent damage to, and reduced control
of, the helicopter. To address this potential
unsafe condition, the life of the affected
centrifugal impellers was reduced and
Turbomeca published Mandatory Service
Bulletin (MSB) 292 72 0848 to inform
operators about the life reduction and to
provide instructions for the replacement of
the affected centrifugal impellers.

For the reasons described above, this AD
requires replacement of each affected
centrifugal impeller before it exceeds the
applicable reduced life limit.

You may obtain further information
by examining the MCAI in the AD
docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6990.

Related Service Information

Turbomeca S.A. has issued
Mandatory Service Bulletin (MSB) 292
72 0848, Version B, dated April 13,
2016. The MSB describes procedures for
reducing the life limit of the centrifugal
impellers affected by an anomaly that
occurred during the grinding operation
required by modification TU376. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of France, and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with the European
Community, EASA has notified us of
the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design. This
proposed AD would require removal of
the centrifugal impeller from service
before exceeding the reduced life limit
shown in Appendix 1 of EASA AD
2016—0090, dated May 10, 2016, and
replacement with a part eligible for
installation.

Costs of Compliance

We estimate that this proposed AD
affects 3 engines installed on helicopters
of U.S. registry. We also estimate that it
would take about 22 hours per engine to
comply with this proposed AD. The
average labor rate is $85 per hour.
Required parts cost about $96,518 per
engine. Based on these figures, we
estimate the cost of this proposed AD on
U.S. operators to be $295,164.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on

the relationship between the national
Government and the States, or on the

distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Turbomeca S.A.: Docket No. FAA-2016—
6990; Directorate Identifier 2016—-NE—
14—-AD.

(a) Comments Due Date

We must receive comments by September
26, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to certain Arriel 1, 1A,
1A1, 1A2, 1B, 1B2, 1C, 1C1, 1C2, 1D, 1D1,

1E, 1E2, 1K1, 1S, and 1S1 turboshaft engines,
with modification TU376 installed.

(d) Reason

This AD was prompted by an anomaly that
occurred during the grinding operation
required by modification TU376, which
increases the clearance between the rear
curvic coupling of the centrifugal impeller
and the fuel injection manifold. We are
issuing this AD to prevent failure of the
centrifugal impeller, uncontained centrifugal
impeller release, damage to the engine, and
damage to the helicopter.
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(e) Actions and Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(1) Remove from service, any centrifugal
impeller listed in Table 1 to paragraph (e) of
this AD, before exceeding the applicable
cycles since new (CSN) and replace with a

centrifugal impeller not listed in Table 1 to
paragraph (e) of this AD.

TABLE 1 TO PARAGRAPH (e)—CENTRIFUGAL IMPELLER CSNS

Part No. Serial No. CSN
0292254040 5,129
0292254040 1762FT 11,476
0292254050 ... 1676CAR ... 6,281
0292254050 ... 53330TT ... 5,495
0292254050 50170TT 5,491
0292254050 8,734
0292254050 ... 36550TT ... 4,600
0292254050 ... 1757CAR ... 7,913
0292254050 10,640
0292254050 12,273
0292254050 ... 11,145
0292254050 ... 10,662
0292254050 5,562
0292254050 7,423
729225293A .. 6,326
729225293A .. 8,139
729225293A 4,600
729225293A 9,732
729225293A .. 6,163
729225293A .. 11,461
729225293A 12,513
729225293A 7,262
729225293A .. 6,305
729225293A .. 8,307
729225293A 9,492

(2) Reserved.

(f) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCs for this AD. Use
the procedures found in 14 CFR 39.19 to
make your request. You may email your
request to: ANE-AD-AMOC@faa.gov.

(g) Related Information

(1) For more information about this AD,
contact Philip Haberlen, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 1200 District Avenue,
Burlington, MA 01803; phone: 781-238—
7770; fax: 781-238-7199; email:
philip.haberlen@faa.gov.

(2) Refer to MCALI European Aviation
Safety Agency AD 2016-0090, dated May 10,
2016, for more information. You may
examine the MCAI in the AD docket on the
Internet at http://www.regulations.gov by
searching for and locating it in Docket No.
FAA-2016-6990.

(3) Turbomeca S.A. Mandatory Service
Bulletin (MSB) 292 72 0848, Version B, dated
April 13, 2016, can be obtained from
Turbomeca S.A., using the contact
information in paragraph (g)(4) of this
proposed AD.

(4) For service information identified in
this proposed AD, contact Turbomeca S.A.,
40220 Tarnos, France; phone: 33 (0)5 59 74
40 00; fax: 33 (0)5 59 74 45 15.

(5) You may view this service information
at the FAA, Engine & Propeller Directorate,
1200 District Avenue, Burlington, MA. For

information on the availability of this
material at the FAA, call 781-238-7125.

Issued in Burlington, Massachusetts, on
July 21, 2016.
Colleen M. D’Alessandro,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2016-17719 Filed 7-27-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-8180; Directorate
Identifier 2016—NM-083-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2C10
(Regional Jet Series 700, 701, & 702)
airplanes, Model CL-600-2D15
(Regional Jet Series 705) airplanes,
Model CL-600-2D24 (Regional Jet

Series 900) airplanes, and Model CL—
600—2E25 (Regional Jet Series 1000)
airplanes. This proposed AD was
prompted by a determination that the
protective polyurethane tapes applied to
the upper surfaces of the aluminum and
titanium floor structural members may
not be trimmed properly, and on some
places may overhang the profiles of the
floor structural parts. Subsequent tests
revealed that the overhanging pieces of
tapes that are not bonded to the
structure do not meet the flammability
requirements and may allow fire
propagation below the floor structure.
This proposed AD would require an
inspection of the polyurethane
protective tapes installed on the floor
structure for excess tape or incorrect
tape installation, and corrective actions
if necessary. We are proposing this AD
to detect and correct overhanging pieces
of protective polyurethane tapes, which
are not bonded to the structure and do
not meet the flammability requirements;
this condition may allow fire
propagation below the floor structure.

DATES: We must receive comments on
this proposed AD by September 12,
2016.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:
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e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Bombardier, Inc.,
400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—-855-5000; fax 514—-855-7401; email
thd.crj@aero.bombardier.com; Internet
http://www.bombardier.com. You may
view this referenced service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
8180; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Fabio Buttitta, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 516-228-7303; fax
516-794-5531.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2016-8180; Directorate Identifier
2016-NM—-083—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF-2016-14,
dated May 18, 2016 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for certain Bombardier, Inc. Model CL—-
600—2C10 (Regional Jet Series 700, 701,
& 702) airplanes, Model CL-600-2D15
(Regional Jet Series 705) airplanes,
Model CL-600-2D24 (Regional Jet
Series 900) airplanes, and Model CL—
600—2E25 (Regional Jet Series 1000)
airplanes. The MCALI states:

An inspection revealed that the protective
polyurethane tapes applied to the upper
surfaces of the aluminum and titanium floor
structural members installed on CR] 700/900/
1000 aeroplanes may not be trimmed
properly and on some places may overhang
the profiles of the floor structural parts.
Subsequent tests revealed that the
overhanging pieces of tapes which are not
bonded to the structure, do not meet the
flammability requirements. If not corrected,
this condition may allow fire propagation
below the floor structure.

ESTIMATED COSTS

This [Canadian] AD was issued to mandate
the [detailed] inspection and removal of any
excessive pieces of overhanging tape [or
replacing incorrectly installed tape] found on
the floor structure.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
8180.

Related Service Information Under 1
CFR Part 51

Bombardier has issued Service
Bulletin 670BA-53-055, dated
December 3, 2015. The service
information describes procedures for
inspecting the polyurethane protective
tapes for any excess tape or incorrect
tape installation on the floor structure
and corrective actions, which include
removing any excess tape or replacing
any incorrect tape installation found.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs.

Costs of Compliance
We estimate that this proposed AD
affects 569 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection and repair ................ 190 work-hours x $85 per hour = $16,150 .......ccceevevvreennnne $0 $16,150 $9,189,350

The repair is done at the same time as
the inspection. Therefore, we have not
specified separate on-condition repair
costs.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
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promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bombardier, Inc.: Docket No. FAA-2016—
8180; Directorate Identifier 2016—NM-—
083—-AD.

(a) Comments Due Date

We must receive comments by September
12, 2016.

(b) Affected ADs
None.

(c) Applicability

This AD applies to the Bombardier, Inc.
airplanes identified in paragraphs (c)(1),
(c)(2), and (c)(3) of this AD, certificated in
any category.

(1) Model CL-600-2C10 (Regional Jet
Series 700, 701, & 702) airplanes, serial
numbers 10002 through 10342 inclusive.

(2) Model CL-600-2D15 (Regional Jet
Series 705) airplanes and Model CL-600—
2D24 (Regional Jet Series 900) airplanes,
serial numbers 15001 through 15347
inclusive.

(3) Model CL-600-2E25 (Regional Jet
Series 1000) airplanes, serial numbers 19001
through 19040 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by a determination
that the protective polyurethane tapes
applied to the upper surfaces of the
aluminum and titanium floor structural
members may not be trimmed properly, and
on some places may overhang the profiles of
the floor structural parts. Subsequent tests
revealed that the overhanging pieces of tapes
that are not bonded to the structure do not
meet the flammability requirements and may
allow fire propagation below the floor
structure. We are issuing this AD to detect
and correct overhanging pieces of protective
polyurethane tapes, which are not bonded to
the structure and do not meet the
flammability requirements; this condition
may allow fire propagation below the floor
structure.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Corrective Actions

Within 12,600 flight hours after the
effective date of this AD: Do a detailed visual
inspection for excess tape or incorrect tape
installation of the polyurethane protective
tapes installed between floor panels and floor
structure between fuselage station (FS)
280.00 and FS969.00; and do all applicable
corrective actions; in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 670BA-53-055, dated
December 3, 2015, except as specified in
paragraph (h) of this AD. Do all applicable
corrective actions before further flight.

(h) Exception to Service Information

Where Bombardier Service Bulletin
670BA-53-055, dated December 3, 2015,
specifies to contact Bombardier, Inc., to “get
an approved disposition to complete this
service bulletin,” before further flight, repair
using a method approved by the Manager,
New York ACO, ANE-170, FAA; or
Transport Canada Civil Aviation (TCCA); or
Bombardier, Inc.’s TCCA Design Approval
Organization (DAO).

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, NY 11590;
telephone 516—-228-7300; fax 516—794-5531.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2016-14, dated
May 18, 2016, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2016-8180.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855-7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com. You may view this
service information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on July 21,
2016.
Michael Kaszycki,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2016-17717 Filed 7-27-16; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 2 and 38
[Docket No. RM05-5-025]

Standards for Business Practices and
Communication Protocols for Public
Utilities

AGENCY: Federal Energy Regulatory
Commission, Department of Energy.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
proposes to incorporate by reference the
latest version (Version 003.1) of certain
Standards for Business Practices and
Communication Protocols for Public
Utilities adopted by the Wholesale
Electric Quadrant (WEQ) of the North

American Energy Standards Board
(NAESB). These standards mainly
modify and update NAESB’s WEQ
Version 003 Standards. The
Commission also proposes to revise its
regulations to incorporate NAESB’s
updated Smart Grid Business Practice
Standards in the Commission’s General
Policy and Interpretations.

DATES: Comments are due September
26, 2016.

ADDRESSES: Comments, identified by
Docket No. RM05-5-025, may be filed
in the following ways:

e Electronic Filing through http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery: Those unable
to file electronically may mail or hand-
deliver comments to: Federal Energy

Regulatory Commission, Secretary of the
Commission, 888 First Street NE.,
Washington, DC 20426.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Comment Procedures Section of
this document.

FOR FURTHER INFORMATION CONTACT:

Michael P. Lee (technical issues), Office
of Energy Policy and Innovation,
Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426, (202) 502—
6548.

Gary D. Cohen (legal issues), Office of
the General Counsel, Federal Energy
Regulatory Commission, 888 First
Street NE., Washington, DC 20426,
(202) 502-8321.

SUPPLEMENTARY INFORMATION:
Table of Contents

Paragraph
numbers
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4. SAMTS Point-t0-Point TrEAIMENT ......coiiieiieie ittt b et ee st e e e be e beeeabeesaeeeteesaseeabeeeneeaaneesabeenseeanne 28
5. Clarification of Discretion of Transmission Providers to Deny Service Requests under Standard WEQ-001-106.2.5 ............ 30
6. Modifications to Allow a Transmission Provider to Extend the Time to Perform its Biennial Reassessment ............cccccovceenne 32
7. Industry-Wide Mechanism for Consistent Posting of AFC-Related Data ............cccooi i 34
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2. Electric Industry Registry Standards ............c..ccc.e..... 39
3. WEQ-023 Modeling Business Practice STaNdArdS ............cccoiiiiriiiiiieniiii ettt sne e 41
C. Revisions to WEQ Business Practice Standards Not Requested by Commission or Developed to Comply with a Commis-
][0 o = To1 111 PSP UPPPRUPPRPOPNY 43
1. Proper Method to Post Off-OASIS ReSsale TranSACHONS .......ccoeiiiiiiiiiieeeiieeeeieesrtee e s see e e saeeesssaeeesssaeeessaeeesnseeeannsaeeenseeeenseeens 44
2. Unmasking of Final State Source and SiNK REQUESES .......cceriiiiriiiiiieii ettt 46
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4. Modification to Standards on Abbreviations, Acronyms and Definitions of TEMMS .........cccoiiiiiiiiiiie e 51
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VI ENVIFONMENTAL ANAIYSIS ...t st b e e b e s ab e e e b e e s b e e s he e st e e e b e e e b e e s e e s ane e s an e e be e ane s 69
VII. Regulatory Flexibility ACt CertifiCation ...........coooiiiiiiie e e e 70
VIIl. Comment Procedures 74
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1. In this notice of proposed
rulemaking (NOPR), the Federal Energy
Regulatory Commission (Commission)
proposes to amend its regulations under
the Federal Power Act? to incorporate
by reference the latest version of certain
Standards for Business Practices and
Communication Protocols for Public
Utilities (Version 003.1) adopted by the
Wholesale Electric Quadrant (WEQ) of

116 U.S.C. 791a, et seq.

the North American Energy Standards
Board (NAESB) and filed with the
Commission on October 26, 2015
(October 26 Filing). We also propose to
list informationally, as guidance,
NAESB’s updated Smart Grid Business
Practice Standards in Standard WEQ-
019. In addition, as explained further
below, there are several NAESB
standards included in the WEQ Version
003.1 package of standards that we are

not proposing in this NOPR to
incorporate by reference.

2. These revised NAESB standards
update earlier versions of these
standards that the Commission
previously incorporated by reference
into its regulations at 18 CFR 38.1 in
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Order Nos. 676-E,2 676-H,3 764,4 and
890.5 In addition, NAESB developed
two new suites of standards in
coordination with the North American
Electric Reliability Corporation (NERC)
(the Commission-certified “electric
reliability organization” responsible for
developing and enforcing mandatory
Reliability Standards).6 These two

NAESB proposals would establish: (1)
NAESB Electric Industry Registry (EIR)
business practice standards that replace
the NERC Transmission System
Information Networks (TSIN) as the tool
to be used by wholesale electric markets
to conduct electronic transactions via
electronic tagging (e-Tags); and (2)
Modeling Business Practice Standards

to support and complement NERC’s
proposed retirement of its “MOD A”
Reliability Standards.”

3. NAESB’s WEQ Version 003.1
Business Practice Standards include
modifications to the following set of
existing standards: 3

WEQ

Business practice standards

OASIS S&CP Data Dictionaries.
Coordinate Interchange.
Manual Time Error Corrections.
Public Key Infrastructure (PKI).
OASIS Implementation Guide.

Abbreviations, Acronyms, and Definition of Terms.
Open Access Same-Time Information System (OASIS).
OASIS Standards and Communication Protocols (S&CP).

Customer Energy Usage Information Communication.

4. Additionally, the Version 003.1
standards include two new suites of
standards:

WEQ Business practice standards
022 .... | Electric Industry Registry (EIR).
023 .... | Modeling.

5. These NAESB standards, developed
through the NAESB standards
development process or the NAESB
minor correction process, build upon
the Version 003 WEQ Business Practice
Standards that NAESB filed with the
Commission on September 18, 2012 and
that the Commission incorporated by
reference into its regulations in Order
No. 676—H, a final rule issued by the
Commission on September 18, 2014.9

I. Background

6. NAESB is a non-profit standards
development organization established in
late 2001 (as the successor to the Gas
Industry Standards Board (GISB), which
was established in 1994) and serves as
an industry forum for the development

2 Standards for Business Practices and
Communication Protocols for Public Utilities, Order
No. 676-E, 74 FR 63288 (Dec. 3, 2009), FERC Stats.
& Regs. 1 31,299 (2009).

3 Standards for Business Practices and
Communication Protocols for Public Utilities, Order
No. 676-H, 79 FR 56939 (Sept. 24, 2014), FERC
Stats. & Regs. 31,359, at n.81 (2014), corrected,
149 FERC { 61,014 (2014).

4 Integration of Variable Energy Resources, Order
No. 764, 77 FR 41,482 (July 13, 2012), FERC Stats.
& Regs. 31,331 (2012).

5 Preventing Undue Discrimination and
Preference in Transmission Service, Order No. 890,
72 FR 12266 (Mar. 15, 2007), FERC Stats. & Regs.

q 31,241 (2007).

6 NERC is the Commission-certified “‘electric
reliability organization” responsible for developing
and enforcing mandatory Reliability Standards. See
section 215 of the Federal Power Act, 16 U.S.C.
8240 (2012).

of business practice standards and
communication protocols for the
wholesale and retail natural gas and
electricity industry sectors. Since 1995,
NAESB and its predecessor, the GISB,
have been accredited members of the
American National Standards Institute
(ANSI), complying with ANSI’s
requirements that its standards reflect a
consensus of the affected industries.1©

7. NAESB’s standards include
business practices intended to
standardize and streamline the
transactional processes of the natural
gas and electric industries, as well as
communication protocols and related
standards designed to improve the
efficiency of communication within
each industry. NAESB supports all three
quadrants of the gas and electric
industries—wholesale gas, wholesale
electric, and retail markets quadrant.11
All participants in the gas and electric
industries are eligible to join NAESB
and participate in standards
development.

7In a February 19, 2014 petition, NERC proposed
to retire Reliability Standards MOD-001-1a, MOD—
004-1, MOD-008-1, MOD-028-2, MOD-029-1a,
and MOD-030-2 and requested approval of new
Reliability Standard MOD-001-2. Generally, the
“MOD” series of NERC Reliability Standards
pertain to transmission system modeling. The
Commission issued a NOPR in Docket No. RM14—
7-000 that addressed NERC’s proposal, and the
matter is currently pending before the Commission.
Modeling, Data, and Analysis Reliability Standards,
Notice of Proposed Rulemaking, 79 FR 36269 (June
26, 2014), 147 FERC { 61,208 (2014) (MOD NOPR).

80n October 26, 2015, NAESB filed a report with
the Commission (previously referenced as the
October 26 Filing) presenting all the modifications
it has made to the WEQ Version 003 Business
Practice Standards since those standards were
incorporated by reference by the Commission in
2014 in Order No. 676-H, as well as two new suites
of standards that it has developed, which are
further described below in P 12.

8. NAESB develops its standards
under a consensus process so that the
standards draw support from a wide
range of industry members. NAESB’s
procedures are designed to ensure that
all persons choosing to participate can
have input into the development of a
standard, regardless of whether they are
members of NAESB, and each standard
NAESB adopts is supported by a
consensus of the relevant industry
segments. Standards that fail to gain
consensus support are not adopted.
NAESB’s consistent practice has been to
submit a report to the Commission after
it has made revisions to existing
business practice standards or has
developed and adopted new business
practice standards. NAESB’s standards
are voluntary standards, which become
mandatory for public utilities upon
incorporation by reference by the
Commission.

9. In Order No. 676,'2 the Commission
not only incorporated by reference into
its regulations business practice
standards and communication protocols

9 See supra n.3.

10 Prior to the establishment of NAESB in 2001,
the Commission’s development of business practice
standards for the wholesale electric industry was
aided by two ad hoc industry working groups
established during the rulemaking proceeding that
resulted in issuance of Order No. 889 and the
creation of the OASIS, while GISB’s efforts involved
the development of business practice standards for
the wholesale natural gas industry. Once formally
established, NAESB took over the standards
development previously handled by GISB and by
the electric working groups.

11 The retail gas quadrant and the retail electric
quadrant were combined into the retail markets
quadrant. NAESB continues to refer to these
working groups as “‘quadrants” even though there
are now only three quadrants.

12 Standards for Business Practices and
Communication Protocols for Public Utilities, Order
No. 676, FERC Stats. & Regs. {31,216 (2006).
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for the wholesale electric industry, it
also established a formal ongoing
process for reviewing and upgrading the
Commission’s OASIS standards and
other wholesale electric industry
business practice standards. In later
orders in this series, the Commission
incorporated by reference revisions to
these standards.?

10. The WEQ Version 003.1 Business
Practice Standards include six OASIS-
related standards 14 that NAESB
modified in response to directives and
guidance provided in Order Nos. 676—
E, 676-H, and 890. Specifically, in
response to the Commission’s guidance
in Order No. 676—-E, NAESB modified
its OASIS standards to explicitly permit
a transmission provider to extend the
performance of the biennial assessment.
In response to the Commission’s
guidance in Order No. 676-H, NAESB
made four modifications to the OASIS
suite of standards regarding: (1) The
treatment of redirects for transmission
service from conditional parent
reservations; (2) the one-day
requirement for the posting of Available
Transfer Capability (ATC) Narratives; (3)
the treatment of point-to-point
reservations under Service Across
Multiple Transmission Systems
(SAMTS); and (4) the clarification of the
requirements under which a
transmission provider may deny a
request to terminate service. To
implement Commission guidance in
Order No. 890, NAESB modified
standards to allow for the consistent
posting of Available Flowgate Capability
(AFC) related data on OASIS sites.

11. In addition, as part of the
standards development process, NAESB
made two additional revisions to the
OASIS suite of standards that were not
made in response to Commission orders.
First, NAESB modified WEQ-001 and
WEQ-013 to require resellers to enter
off-OASIS resale transactions into
OASIS sites in the “accepted” status to
provide the assignee of the resale the
opportunity to confirm the transaction
on the OASIS. Second, NAESB revised

13 Standards for Business Practices and
Communication Protocols for Public Utilities, Order
No. 676-C, FERC Stats. & Regs. 131,274, reh’g
denied, Order No. 676-D, 124 FERC {61,317
(2008); See supra n.2; Standards for Business
Practices and Communication Protocols for Public
Utilities, Order No. 676-F, FERC Stats. & Regs.
{31,309 (2010); Standards for Business Practices
and Communication Protocols for Public Utilities,
Order No. 676-G, 78 FR 14654 (Mar. 7, 2013), FERC
Stats. & Regs. 931,343 (2013); See supra n.3.

14 The OASIS suite of standards is used
collectively by NAESB to reference four business
practice standards: WEQ—-001 Open Access Same-
Time Information System (OASIS); WEQ-002
OASIS Standards and Communication Protocols
(S&CP); WEQ-003 OASIS S&CP Data Dictionaries;
and WEQ-013 OASIS Implementation Guide.

WEQ-002-4.3.6.2 to allow for the
unmasking of the source and sink of a
request for transmission when that
request is moved to any final state.

12. NAESB has adopted certain new
and revised WEQ Version 003.1
Business Practice Standards based on
developments involving NERC. First,
NAESB developed the WEQ-022
Electric Industry Registry (EIR) Business
Practice Standards to complement the
transfer of registry functions from the
NERC TSIN to the NAESB EIR. The EIR
database serves as a central repository of
information required for commercial
interactions, including electronic
transactions via e-Tags. Second, NAESB
developed the WEQ-023 Modeling
Business Practice Standards in response
to a NERC petition to delete and retire
the six “MOD A” Reliability Standards.
As mentioned above, NERC filed a
petition with the Commission on
February 10, 2014 proposing to retire
NERC’s six MOD A Reliability
Standards and replace them with
Reliability Standard MOD-001-2,
which NERC states will focus
exclusively on the reliability aspects of
ATC and AFC.15 On February 7, 2014,
NERC submitted a request to NAESB
(Standards Request 14002) 16 asking
NAESB to consider adopting standards
that address the commercial and
business aspects of the MOD standards
proposed for retirement. NAESB
subsequently developed the WEQ-023
Business Practice Standards to support
and complement the proposed
retirement of the MOD A Reliability
Standards. The WEQ-023 Business
Practice Standard specifies the
requirements for calculating ATC and
AFC and supports the task of reporting
on the commercial aspects of these
calculations.1”

13. Third, NAESB has adopted
revisions to NAESB standards that need
to match up with NERC’s Interchange
Scheduling and Coordination (INT)
Reliability Standards. In this regard,
NAESB modified certain WEQ-000 and
WEQ-004 Business Practice Standards
to complement NERC’s proposal to
modify the INT Reliability Standards,
including removal of the Load Serving
Entity (LSE) category as one of the
functional registration categories in the
NERC Compliance Registry.18

14. NAESB also includes as part of its
Version 003.1 Business Practice
Standards additional non-OASIS

15 As mentioned above, NERC proposes to retire
Reliability Standards MOD-001-1a, MOD-004-1,
MOD-008-1, MOD-028-2, MOD-029—-1a, and
MOD-030-2.

16 https://www.naesb.org/pdf4/r140.

17 These terms are defined in WEQ-000-1.

18 NAESB October 26 Filing at 3.

standards modifications to WEQ
Version 003.1 that it made in the course
of normal standards development. In
Order No. 764, the Commission required
transmission providers to provide for
the scheduling of interchange in 15-
minute intervals. In response, NAESB
made two changes to the WEQ-004
Coordinate Interchange Business
Practice Standards. NAESB also
modified WEQ-019 to ensure
consistency between WEQ Business
Practice Standards and other standards
organizations’ standards. Additionally,
NAESB modified WEQ-000 to
harmonize definitions with NAESB
Retail Market Quadrant efforts.

15. In Order 676—H, the Commission
incorporated by reference WEQ
Business Practice Standards to support
Public Key Infrastructure (PKI). The
WEQ Version 003.1 Business Practice
Standards include additional PKI
modifications to WEQ-002, WEQ-004,
and WEQ-012 to support the NAESB
Authorized Certification Authority
(Certification Authority) Certification
Program and to account for
technological advances.

16. NAESB also has in place a process
to make necessary minor corrections to
its standards, when needed. The WEQ
Version 003.1 Business Practice
Standards include seven new minor
corrections made by NAESB.19

II. Discussion

17. As discussed below, with certain
enumerated exceptions, we propose to
incorporate by reference (into the
Commission’s regulations at 18 CFR
38.1(b)) the NAESB WEQ Version 003.1
Business Practice Standards.2° The
Version 003.1 standards will replace the
Version 003 standards currently
incorporated by reference into the
Commission’s regulations. Where we
have proposed in this NOPR to
incorporate a NAESB Business Practice

19 These corrections are identified and explained
in the October 26 Filing.

20 Consistent with our past practice, we do not
propose to incorporate by reference into the
Commission’s regulations the following standards:
Standards of Conduct for Electric Transmission
Providers (WEQ-009); Contracts Related Standards
(WEQ-010); and WEQ/WGQ eTariff Related
Standards (WEQ-014). We also do not propose to
incorporate by reference at this time the WEQ-023
Modeling Business Practice Standards. We do not
propose to incorporate by reference standard WEQ—
009 because it contains no substantive standards
and merely serves as a placeholder for future
standards. We do not propose to incorporate by
reference standard WEQ-010 because this standard
contains an optional NAESB contract regarding
funds transfers and the Commission does not
require utilities to use such contracts. Moreover, as
discussed more specifically in the section below on
Redirects from Conditional Parent Reservations, we
do not propose in this NOPR to incorporate by
reference certain portions of WEQ-001.
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Standard by reference into the
Commission’s regulations, this has been
based on a preliminary determination
that the standard at issue is consistent
with the Commission’s findings in
Order No. 676-H and does not appear
inconsistent with any Commission
directives or findings in other orders.

A. Revisions to WEQ OASIS Business
Practice Standards in Light of
Commission Policies

1. Overview

18. The NAESB WEQ Version 003.1
Business Practice Standards contain six
modifications to the OASIS suite of
standards that NAESB developed to
ensure consistency with certain policies
articulated by the Commission in Order
Nos. 676-H, 676-E, and 890. NAESB
states that four of the six modifications
align the OASIS suite of standards with
guidance provided by the Commission
in Order No. 676—H concerning the
treatment of redirects for transmission
service from conditional parent
reservations, the one-day requirement
for the posting of ATC Narratives, the
treatment of point-to-point reservations
under SAMTS, and new clarification of
the requirements under which a
transmission provider may deny a
request to terminate service. In response
to a directive in Order No. 676-E,
NAESB also modified standards to
explicitly permit a transmission
provider to extend the performance of
the biennial reassessment. Additionally,
to implement the Commission’s
guidance provided in Order No. 890,
NAESB modified pertinent standards to
allow for the consistent posting of AFC-
related data on OASIS sites.

2. Redirects From Conditional Parent
Reservations

19. In Order No. 676-H, the
Commission declined to incorporate by
reference NAESB Standards WEQ-001—
9.5 and WEQ-001-10.5. The Version
003.0 WEQ-001-9.5 stated that, “upon
confirmation of the request to Redirect
on a firm basis, the Capacity Available
to Redirect shall be reduced by the
amount of the redirected capacity
granted for the time period of that
Redirect.” The Version 003.0 WEQ-
001-10.5 contained nearly identical
language relating to the confirmation of
requests to redirect on a non-firm basis.
The Commission explained that it found
both of these standards inconsistent
with the Commission’s precedent in
Dynegy Power Marketing, Inc.2! and
Entergy Services, Inc.22 With regard to

2199 FERC { 61,054, at P 9 (2002) (Dynegy).
22143 FERC { 61,143, at P 25 & n.68 (2013)
(Entergy).

Standard WEQ-001-9.5, the
Commission explained that, “as we
found in these orders, reducing the
capacity available to redirect prior to the
passage of the conditional reservation
deadline could lead to a customer
paying firm transmission charges and
losing capacity on both its original path
and its redirect path.” 23 The
Commission further explained that the
Dynegy policy “effects a reasonable
balancing of interests between the
customer and the transmission owner by
ensuring that the customer does not
potentially lose rights to capacity, while
at the same time still permitting the
transmission owner to sell available
capacity on a short term basis until the
redirect becomes unconditional.” The
Commission also found that Standard
WEQ-001-10.5 raised similar concerns
regarding the confirmation of requests to
redirect on a non-firm basis and also
declined to incorporate by reference
Standard WEQ-001-10.5 and requested
that NAESB, likewise, give
consideration to reworking this
standard.

20. As the Commission stated in
Entergy,?* our guiding precedent on the
issue of when a customer requesting
redirect loses rights on the original path
was set in Dynegy.25 In Dynegy, the
Commission found that a transmission
customer receiving firm transmission
service does not lose its rights to its
original path until the redirect request
satisfies all of the following criteria: (1)
It is accepted by the transmission
provider; (2) it is confirmed by the
transmission customer; and (3) it passes
the conditional reservation deadline
under section 13.2 of its Open Access
Transmission Tariff.

21. Having NAESB revise its
standards to accommodate the
Commission’s policy in this area will
help avoid confusion by public utilities
as to their responsibilities under the
Commission’s policy and under the
NAESB standards. The Commission’s
concern in Dynegy and Entergy was that
a redirecting customer would lose its
rights to the unconditional parent path
and be left with no transmission service
during the redirect period if the
requested redirect was preempted by a
competing service request.

22. We appreciate the extensive work
that NAESB and its stakeholder have
undertaken in response to our directive
in Order 676—H. NAESB has reached
consensus on standards relating to
redirects related to unconditional parent
reservations, and we propose to

23]d. P 47.
24]d. P 25 & n.68.
25 Dynegy, 99 FERC { 61,054 at P 9.

incorporate those standards by reference
into our regulations.

23. NAESB reports, however, that it
was unsure whether and to what extent
the Dynegy policy applies to conditional
parent reservations and non-firm
service, and no consensus could be
reached with respect to such standards.
It therefore adopted a standard (WEQ-
001-9.5) that allows individual
transmission providers to craft
provisions in their individual tariffs for
how they will address redirects of
requests for firm transmission service,
rather than having an industry-wide
business practice for such transactions.
Because it could not reach consensus on
these issues, the standards also do not
prescribe when a public utility must
reduce uncommitted capacity to
account for redirects. NAESB also
adopted a similar rewrite of the
standard (WEQ-001-10.5) on redirects
on a non-firm basis.

24. The concern about the negative
effects of the potential loss of the
customer’s parent path when the parent
reservation is conditional and subject to
competition arguably is much less
compelling than when the parent
reservation is unconditional. While
Dynegy carved out an exception for
unconditional parent reservations, the
Commission has not explicitly ruled on
whether Dynegy applies to conditional
parent reservations, and such an
extension may go beyond the policy
concern with losing firm service
articulated in Entergy.

25. We, therefore, invite comment on
whether the Commission should apply
the Dynegy policy to conditional and
non-firm redirects. Parties also should
address the four redirect-related issues
on which stakeholders have been unable
to reach consensus. These are: (1) The
treatment of a firm redirect for
transmission service following the
preemption of the conditional parent
reservation; (2) the circumstances under
which a firm redirect for transmission
service may return to the conditional
parent reservation; (3) the number of
subsequent firm redirects for
transmission service that can stem from
the original firm redirect for
transmission service; and (4) the proper
treatment of requests to redirect requests
for non-firm transmission service. Based
on these responses, the Commission
will consider whether it will adopt
regulations regarding redirects from
conditional parent reservations and
non-firm service.

3. Requirement To Post ATC Narrative
Within One Day

26. NAESB developed Standard
WEQ-001-14 to meet the requirement
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in Order No. 890 for transmission
providers to post a narrative in
instances when ATC remains
unchanged at a value of zero for six
months or longer. In addition, Standard
WEQ-001-15 requires transmission
providers to post a brief narrative that
explains the reason for a change in
monthly or yearly ATC values on a
constrained path when a monthly or
yearly ATC value changes as a result of
a 10 percent change in total transfer
capability. In Order No. 676-H, the
Commission declined to incorporate by
reference Standards WEQ-001-14.1.3
and WEQ-011-15.1.2 after determining
that these standards did not meet the
Commission’s requirement to post the
ATC narrative as soon as feasible.2¢ The
Commission requested that NAESB
“revise these standards to provide for a
one-day posting requirement.” 27 In
response, NAESB modified Standards
WEQ-001-14.1.3 and WEQ-011-15.1.2
and adopted business practice standards
to support the one-day posting
requirement.

27. NAESB’s revised standards appear
consistent with our findings in Order
No. 676—H and do not appear
inconsistent with any Commission
directives or findings in other orders.
Moreover, as we explained above,28
below,29 and in previous orders, the
NAESB standards are developed in an
open consensus process that assures
that the standards draw support from a
wide range of industry members before
being developed and adopted.
Accordingly, we propose to incorporate
by reference, into the Commission’s
regulations at 18 CFR 38.1, NAESB’s
revised standards on the timing of the
required posting of ATC narratives, as
set forth in NAESB’s WEQ Version
003.1 Business Practice Standards.

4. SAMTS Point-to-Point Treatment

28. The NAESB SAMTS business
practice standards that the Commission
incorporated by reference in Order No.
676—H were developed in response to a
Commission finding in Order No. 890
requesting that NAESB develop
business practice standards in this
area.3° In Order No. 676-H, the
Commission found reasonable a NAESB
request to treat a conditional point-to-
point reservation included in a
coordinated group displaced through
preemption as comparable to a
reservation being superseded as a result

26 Order No. 676-E, FERC Stats. & Regs. 31,299
at P 39.

27]d. P 29.

28 See supra P 8.

29 See infra P 57.

30 Order No. 890, FERC Stats. & Regs. { 31,241 at
P 1377.

of preemption.3* NAESB therefore
includes in the Version 003.1 standards
modifications to the SAMTS-related
standards to permit a customer with
preempted transmission capacity from a
reservation associated with a
coordinated group to alter (reduce or
terminate) the capacity of coordinate
requests in the coordinated group.

29. The Commission finds that
NAESB’s revised standards are
consistent with our findings in Order
No. 676-H and do not appear
inconsistent with any Commission
directives or findings in other orders.
Accordingly, we propose to incorporate
by reference, into the Commission’s
regulations at 18 CFR 38.1, NAESB’s
revised standards on SAMTS-Related
standards as set forth in the WEQ
Version 003.1 Business Practice
Standards.

5. Clarification of Discretion of
Transmission Providers To Deny
Service Requests Under Standard WEQ—
001-106.2.5

30. In Order No. 676-H, the
Commission declined to incorporate by
reference Standard WEQ—-001-106.2.5,
explaining that the standard was
“unclear in its application and could be
read to allow Transmission Providers
discretion to deny requests to terminate
service in situations where this might
not be warranted.” 32 In response,
NAESB modified Standard WEQ-001—
106.2.1, added Standard WEQ-001—
106.2.1.1, and deleted Standard WEQ-
001-106.2.5. Together, these revised
standards clarify that a transmission
customer should submit an accurate
termination request and, if the
transmission customer fails to do so, the
transmission provider may deny the
request.

31. NAESB’s revised standards appear
consistent with our findings in Order
No. 676—H and do not appear
inconsistent with any Commission
directives or findings in other orders.
Accordingly, we propose to incorporate
by reference, into the Commission’s
regulations at 18 CFR 38.1, NAESB’s
revised Standards WEQ-WEQ-001—
106.2.21, WEQ-001-106.2.1.1, and
WEQ-001-106.2.5, as set forth in the
WEQ Version 003.1 Business Practice
Standards.

310rder No. 676—H, FERC Stats. & Regs. { 31,359
at P 65.
32]d. P 58.

6. Modifications To Allow a
Transmission Provider To Extend the
Time To Perform Its Biennial
Reassessment

32. In Order No. 676-E, the
Commission stated “we reiterate here
the Commission’s finding in Order No.
890 that a transmission provider is
permitted to extend the timeframe to
reassess the availability of conditional
firm service. Since the Version 002.1
Standards do not specifically address
this issue, we would ask the industry,
working through NAESB, to continue to
look at additional business practice
standards facilitating a transmission
provider’s extension of its right to
perform a reassessment.” 33 In response
to this request, NAESB, in its Version
003.1 Standards, adopted modifications
to five standards in the WEQ-001
OASIS Business Practice Standards and
one standard in the WEQ-013 OASIS
Implementation Guide Business Practice
Standards that explicitly allow a
transmission provider to extend the
deadline by which it must perform its
biennial reassessment of the availability
on its system of conditional firm
service.

33. NAESB’s revised standards appear
consistent with our findings in Order
No. 676—E and do not appear
inconsistent with any Commission
directives or findings in other orders.
Accordingly, we propose to incorporate
by reference, into the Commission’s
regulations at 18 CFR 38.1, NAESB’s
revisions to five standards to extend the
deadline by which a transmission
provider must perform its biennial
reassessment of the availability on its
system of conditional firm service, as set
forth in the WEQ Version 003.1
Business Practice Standards.

7. Industry-Wide Mechanism for
Consistent Posting of AFC-Related Data

34. In Order No. 890-A, the
Commission explained that “[t]o the
extent MidAmerican or its customers
find it beneficial also to post AFC,
MidAmerican is free to post both ATC
and AFC values.” 3¢ In the WEQ Version
003.1 Business Practice Standards,
NAESB includes revisions to provide an
industry-wide mechanism for posting of
AFC-related data. NAESB adds three
new data elements to the list of valid
data element values for SYSTEM
ATTRIBUTE and SYSTEM_ELEMENT
TYPE in WEQ-003 OASIS Data
Dictionary and to the system data
OASIS template in WEQ-013 OASIS

33 Order No. 676-E, FERC Stats. & Regs. { 31,299
at P 72.

34 Order No. 890—A, FERC Stats. & Regs. q 31,261
at P 51.
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Implementation Guide Business Practice
Standards.

35. NAESB’s revised standards appear
consistent with our findings in Order
No. 890—A and do not appear
inconsistent with any Commission
directives or findings in other orders.
Accordingly, we propose to incorporate
by reference, into the Commission’s
regulations at 18 CFR 38.1, NAESB’s
revisions to the data elements in the
OASIS Data Dictionary and to the data
OASIS Template in Standard WEQ-013
to provide an industry-wide mechanism
for posting of AFC-related data, as set
forth in the WEQ Version 003.1
Business Practice Standards.

8. Use of DUNS Numbers

36. In Order No. 768, the Commission
eliminated the requirement to use
DUNS numbers 35 in Electronic
Quarterly Report filings and stated that
“DUNS numbers have proven to be
imprecise identification systems, as
entities may have multiple DUNS
numbers, only one DUNS number, or no
DUNS number at all.” 36 NAESB has
adopted revisions to Standard WEQ-
001-3.1 to eliminate the use of a DUNS
number to identify an organization in
OASIS postings. For consistency,
NAESB also adopted changes or
modifications to the Standard WEQ-000
Abbreviations, Acronyms, and
Definition of Terms Business Practice
Standards, WEQ-001 OASIS Business
Practice Standards, WEQ-003 OASIS
Data Dictionary Business Practice
Standards, and WEQ-013 OASIS
Implementation Guide Business Practice
Standards.

37. NAESB’s revised standards appear
consistent with the Commission’s
findings in Order No. 768 and do not
appear inconsistent with any
Commission directives or findings in
other orders. Accordingly, we propose
to incorporate by reference, into the
Commission’s regulations at 18 CFR
38.1, NAESB’s revisions to Standard
WEQ-002—4.3.6.2.

B. Revised and New Standards Designed
To Complement NERC Reliability
Standards and Developments

1. NERC Compliance Registry

38. The WEQ Version 003.1 standards
include modifications to the WEQ-004

35 The Data Universal Numbering System,
abbreviated as DUNS or D-U-N-S, is a proprietary
system developed and regulated by Dun &
Bradstreet that assigns a unique numeric identifier,
referred to as a “DUNS number” to a single
business entity.

36 Electricity Market Transparency Provisions of
Section 220 of the Federal Power Act, Order No.
768, 77 FR 61896, FERC Stats. & Regs. { 31,336, at
P 171 (2012).

Coordinate Interchange Business
Practice Standards to include in the EIR
items eliminated by NERC, in Docket
No. RR15—-4-000, from the NERC
Compliance Registry including the
elimination of the LSE, the Purchase
Selling Entity, and the Interchange
Authority roles. This proposal was
accepted by the Commission in orders
issued on March 19, 2015 37 and on
October 15, 2015.38 Because the
Commission has accepted the
elimination of the LSE function from the
NERC Compliance Registry, we propose
to incorporate by reference, into the
Commission’s regulations at 18 CFR
38.1, the NAESB modifications of WEQ-
004 pertaining to Coordinate
Interchange Business Practices.

2. Electric Industry Registry Standards

39. On November 13, 2012, the
NAESB EIR replaced the NERC TSIN as
the industry registry, a tool previously
used by wholesale electric markets to
help them develop e-Tags for electronic
scheduling. Thus, the NAESB EIR is
now the tool the industry uses to
support OASIS users in the electronic
scheduling of transactions by acting as
the central repository for information
used by the wholesale electric industry
in the creation of e-Tags. The WEQ-004
Coordinate Interchange Business
Practice Standards and e-Tag Functional
Specifications and Schema provide the
commercial framework for e-Tagging.
The new WEQ-022 EIR Business
Practice Standards establish business
practices for the NAESB EIR and
provide guidance for registry users.

40. NAESB’s revised Standard WEQ—
004 appears reasonable and does not
appear inconsistent with any
Commission directives or findings in
other orders. Accordingly, we propose
to incorporate by reference, into the
Commission’s regulations at 18 CFR
38.1, NAESB’s revised Standard WEQ-
004 as set forth in the WEQ Version
003.1 Business Practice Standards.

3. WEQ-023 Modeling Business Practice
Standards

41. WEQ’s Version 003.1 Business
Practice Standards includes a new suite
of standards, the WEQ-023 Modeling
Business Practice Standards, which
address technical issues affecting the
calculation of ATC for wholesale
electric transmission services. NAESB
developed these Modeling standards
after NERC proposed to retire the bulk
of its MOD A Reliability Standards,

37 North American Electric Reliability

Corporation, 150 FERC q 61,213 (2015).
38 North American Electric Reliability
Corporation, 153 FERC { 61,024, at P 20 (2015).

which address ATC calculation, and
NERC requested that NAESB consider
developing replacement Business
Practice Standards for requirements that
NERC identified as being potentially
relevant for commercial purposes.39
WEQ-023 includes two new
requirements not previously included in
the NERC Reliability Standards related
to contract path management. These two
standards, WEQ-023-1.4 and WEQ-
023-1.4.1, limit the amount of firm
transmission service across a path
between balancing authorities to the
contract path limit for that given path.

42. The Commission is considering
NERC’s proposed retirement of its ATC-
related Reliability Standards in Docket
No. RM14-7-000. In addition, the
Commission has established a
proceeding in Docket No. AD15-5-000
to consider proposed changes to the
calculation of ATC, and has conducted
a technical conference and received
comments regarding such changes.4® As
a result, we are not proposing to
incorporate by reference the WEQ-023
Modeling Business Practice Standards
in this NOPR, but will consider these
standards as part of the overall inquiry
into ATC calculation.

C. Revisions to WEQ Business Practice
Standards Not Requested by
Commission or Developed To Comply
With a Commission Directive

43. In addition to the standards
revisions that NAESB made to comply
with various Commission directives and
requests, NAESB also developed and
adopted five revisions to the Business
Practice Standards at its own initiative.
These revisions: (1) Introduce a
requirement for resellers to post off-
OASIS resale transactions on the OASIS
in the “accepted” status to provide the
assignee of the resale the opportunity to
confirm the transaction on the OASIS;
(2) allow for the unmasking of the
source and sink of a request for
transmission service, once that request
is moved to any final state; (3) modify
the Commission’s existing non-
mandatory guidance on Smart Grid
standards; (4) modify the WEQ
Abbreviations, Acronyms, and
Definition of Terms in Standard WEQ—
000 to maintain consistency between
the defined terms used in the NAESB
standards, including revisions to the

39NERC’s proposal is currently pending before
the Commission in the rulemaking proceeding in
Docket No. RM14-7-000, see supra n.7.

40 Seeg, e.g., the December 18, 2014 status report
filed by NAESB in Docket Nos. RM05-5-000 and
RM14-7-000, and the Commission’s April 21, 2015
workshop, Available Transfer Capability Standards
for Wholesale Electric Transmission Services,
Docket No. RM15-5-000.
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terms “Demand Reduction Value” and
“Energy Efficiency” to mirror
definitions proposed by the Retail
Market Quadrant and prevent industry
confusion; and (5) modify the
Commission’s PKI-related standards. We
will now separately discuss each of
these revisions.

1. Proper Method To Post Off-OASIS
Resale Transactions

44. NAESB’s WEQ Version 003.1
Business Practice Standards include a
revision to the WEQ-013 OASIS
Implementation Guide Business Practice
Standards to allow off-OASIS resale
transactions to be posted directly to the
OASIS under an “accepted” status.
Prior to the modification to WEQ-013—
2.6.7.2, these transactions were posted
only as confirmed transactions. NAESB
has also adopted a revision to the WEQ—
001 OASIS Business Practice Standards
(WEQ-013-2.6.7.2) as a conforming
change requiring a service agreement
between an assignee and a transmission
provider to be executed once the
assignee has confirmed the resale
transaction on the OASIS.

45. NAESB’s revised standards on this
subject appear reasonable and do not
appear inconsistent with any directives
or findings in any Commission orders.
Accordingly, we propose to incorporate
by reference, into the Commission’s
regulations at 18 CFR 38.1, NAESB’s
revisions to Standard WEQ-013-2.6.7.2
and to the WEQ-013 OASIS
Implementation Guide Standards.

2. Unmasking of Final State Source and
Sink Requests

46. NAESB’s WEQ Version 003.1
Business Practice Standards modify
Standard WEQ-002—-4.3.6.2 to unmask
the source and sink for a request for
transmission service for all instances
where the request for transmission
service is moved to any final state. Prior
to this modification, masking of the
source and sink of a request for
transmission service was permitted
until the status of that request was
confirmed.

47. NAESB’s revised standards appear
reasonable and do not appear
inconsistent with any directives or
findings in any Commission order.
Accordingly, we propose to incorporate
by reference, into the Commission’s
regulations at 18 CFR 38.1, NAESB’s
revisions to Standard WEQ-002—4.3.6.2.

3. Modifications to Smart Grid
Standards

48. In Order 676-H, the Commission
recognized the values of the Smart Grid
standards and encouraged “further
developments in interoperability,

technological innovation and
standardization in this area.” In Order
No. 676—H, the Commission adopted in
its regulations as non-mandatory
guidance five Smart Grid related
standards: (1) WEQ-016 Specifications
for Common Electricity Product and
Pricing Definition Business Practice
Standards; (2) WEQ-017 Specifications
for Common Schedule Communication
Mechanism for Energy Transactions; (3)
WEQ-018 Specifications for Wholesale
Standard Demand Response Signals
Business Practice Standards; (4) WEQ-
019 Customer Energy Usage Information
Communication Business Practice
Standards; and (5) WEQ-020 Smart Grid
Standards Data Elements Table Business
Practice Standards. This guidance is
published in the Federal Register at 18
CFR 2.27.

49. In its Version 003.1 Business
Practice Standards, NAESB has
modified the Standard WEQ-019
Customer Energy Usage Information
Communication Business Practice
Standards. NAESB made this
modification so that the revised
standard will operate in harmony with
other smart grid standards, including
the Smart Energy Profile 2.0, the
International Electrotechnical
Commission Information Model, the
NAESB REQ.21 Energy Service
Providers Interface, and standards
developed by the American Society of
Heating, Refrigerating, and Air-
Conditioning Engineers.

50. Standard WEQ-019 provides for
energy usage information and this
revision allows consumers access to
their energy usage information. These
standards will not only be used by the
wholesale electric industry, but also are
important initiatives for use in ongoing
utility programs for consumer data
access. We, therefore, propose to revise
our non-mandatory guidance that we
listed in 18 CFR 2.27(d) to reference
NAESB’s updated Standard WEQ-019
as set out in the Version 003.1 package
of WEQ Business Practice Standards,
replacing the existing reference in 18
CFR 2.27(d) to Standard WEQ-019 as
set out in the Version 003 WEQ
Business Practice Standards.

4. Modification to Standards on
Abbreviations, Acronyms and
Definitions of Terms

51. Also included in Version 003.1 is
a modification to WEQ Abbreviations,
Acronyms, and Definition of Terms in
Standard WEQ-000 to maintain
consistency between the defined terms
used in the NAESB standards, and
modified the terms ‘“Demand Reduction
Value” and “Energy Efficiency” to
mirror definitions proposed by the

Retail Market Quadrant and prevent
industry confusion.

52. NAESB’s revised standards appear
reasonable and do not appear
inconsistent with any directives or
findings in any Commission orders.
Accordingly, we propose to incorporate
by reference, into the Commission’s
regulations at 18 CFR 38.1, NAESB’s
revisions to Standard WEQ-000.

5. Public Key Infrastructure-Related
Standards

53. NAESB includes three
modifications to support the WEQ-012
PKI Business Practice Standards
previously incorporated by reference by
the Commission in Order No. 676—H.41
The three PKI-related modifications
made in the Version 003.1 Standards
were to the WEQ-012 PKI Business
Practice Standards, the WEQ-002
OASIS Standards and Communication
Protocols Business Practice Standards,
and the WEQ-004 Coordinate
Interchange Business Practice
Standards. NAESB modified WEQ-012
to accommodate technology changes
and security advances as well as to
remove standards specifying criteria a
certificate authority must meet. NAESB
moved the standards specifying criteria
that must be met out of the Version
003.1 Business Practice Standards and
into a second document that outlines
the prerequisites a certificate authority
must meet to become a NAESB
Certification Authority.42

54. NAESB modified five standards
and added three standards WEQ-002,
which require the use of a certificate
issued by a NAESB Certification
Authority to access an OASIS site and
include requirements related to support
the implementation of PKI on OASIS
sites as well as revisions to reflect the
transmission of the registry from the
NERC TSI to the NAESB EIR. NAESB
includes one new standard, WEQ-004—
2.3, which requires all e-Tagging
communication to be secured by
certifications issued by a NAESB
Certification Authority. NAESB also
includes modifications to WEQ-000 for
consistency purposes.

41 These three modifications were not included in
the Version 003 filing NAESB made on September
18, 2012 but rather were filed separately by NAESB
on January 29, 2013 following the conclusion of
standards development. See Submittal of
Modifications to the NAESB Public Key
Infrastructure Standards and Other Standards to
support the Public Key Infrastructure, Docket Nos.
RM05-5-000 and RM05-5-022, January 29, 2013.

42 The specifications document was created in
recognition that certificate authorities may not be
subject to the Commission’s jurisdictional authority
under the Federal Power Act and that specification
requirements can be modified through an
accelerated process versus standards development.
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55. In Order No. 676-H, the
Commission incorporated by reference
the WEQ-012 PKI Business Practice
Standards. In Version 003.1, NAESB has
filed three modifications to support
these standards, requesting that the
Commission also incorporate by
reference these modifications. We
propose to incorporate these revised
standards by reference into the
Commission’s regulations. These
revised standards will require public
utilities to conduct transactions securely
when using the internet and will
eliminate confusion over which
transactions involving public utilities
must follow the approved PKI
procedures to secure their transactions.
The revisions support the NAESB
Authorized Certification Authority
(ACA) Certification Program and
account for technological advances
following the original adoption of the
standards by NAESB.43

D. Implementation

56. Consistent with the policy that we
introduced in Order No. 676—H,44 we
propose upon issuance of a final rule, to
establish a specific date by which all
public utilities must file compliance
filings revising their tariffs to
acknowledge their responsibility to
comply with the revised standards. In
Order No. 676—H, we permitted public
utilities that wish to incorporate the
complete set of NAESB standards into
their tariffs without modification to
avoid having to make future compliance
filings by specifying in their compliance
filing that they are incorporating into
their tariff all of the standards
incorporated by reference by the
Commission as specified in Part 38 of
the Commission’s Rules of Practice and
Procedure as updated and revised.
Those public utilities that followed this
approach after the issuance of Order No.
676—H will not need to make a
compliance filing revising their tariff
after issuance of a final rule in this
proceeding as long as they continue to
incorporate all of the standards without
modification. Public utilities that have
not availed themselves of this option in
complying with Order No. 676—H would
be free to do so in complying with a
final rule in this proceeding.

III. Notice of Use of Voluntary
Consensus Standards

57. The NAESB WEQ Version 003.1
Business Practice Standards were
adopted by NAESB under NAESB’s

43 We note the NAESB ACA Certification Program
is solely a service offered by NAESB, and is not
include in WEQ-012.

44 Order No. 676—H, FERC Stats. & Regs. 31,359
atP 71.

consensus procedures.*> As the
Commission found in Order No. 676,
adoption of consensus standards is
appropriate because the consensus
process helps ensure the reasonableness
of the standards by requiring that the
standards draw support from a broad
spectrum of all segments of the
industry. Moreover, since the industry
itself has to conduct business under
these standards, the Commission’s
regulations should reflect those
standards that have the widest possible
support. In section 12(d) of the National
Technology Transfer and Advancement
Act of 1995, Congress affirmatively
requires federal agencies to use
technical standards developed by
voluntary consensus standards
organizations, like NAESB, as a means
to carry out policy objectives or
activities unless use of such standards
would be inconsistent with applicable
law or otherwise impractical.46

58. Office of Management and Budget
Circular A—119 (section 11) (February
10, 1998) provides that Federal
Agencies should publish a request for
comment in a NOPR when the agency
is seeking to issue or revise a regulation
proposing to adopt a voluntary
consensus standard or a government-
unique standard. In this NOPR, the
Commission is proposing to incorporate
by reference voluntary consensus
standards developed by the WEQ of
NAESB.

IV. Incorporation by Reference

59. The Office of the Federal Register
requires agencies incorporating material
by reference in final rules to discuss, in
the preamble of the final rule, the ways
that the materials it incorporates by
reference are reasonably available to
interested parties and how interested
parties can obtain the materials.4” The
regulations also require agencies to
summarize, in the preamble of the final
rule, the material it incorporates by
reference. The NAESB standards we are
proposing to incorporate by reference in
this Final Rule can be summarized as
follows:

® Revisions to OASIS Standards. The
Version 003.1 standards include
revisions to six OASIS-related standards

45 Under this process, to be approved a standard
must receive a super-majority vote of 67 percent of
the members of the WEQ’s Executive Committee
with support from at least 40 percent from each of
the five industry segments—transmission,
generation, marketer/brokers, distribution/load
serving entities, and end users. For final approval,
67 percent of the WEQ’s general membership must
ratify the standards.

46 Public Law 104-113, 12(d), 110 Stat. 775
(1996), 15 U.S.C. 272 note (1997).

471 CFR 51.5. See Incorporation by Reference, 79
FR 66267 (Nov. 7, 2014).

made to conform to directives and
guidance provided by the Commission
in Order Nos. 676-E, 676—H, and 890.
In addition, NAESB modified WEQ-001
and WEQ-013 to require resellers to
enter off-OASIS resale transactions into
OASIS sites in the “accepted” status to
provide the assignee of the resale the
opportunity to confirm the transaction
on the OASIS and revised WEQ-002—
4.3.6.2 to allow for the unmasking of the
source and sink of a request for
transmission when that request is
moved to any final state. Finally,
NAESB modified WEQ-001, WEQ-003,
and WEQ-013 to be consistent with the
Commission’s treatment of Data
Universal Numbering System (DUNS)
numbers.

e Revisions to NERC-Related
Standards. NAESB modified existing
standards and developed new standards
based on developments involving
NERC. In addition, NAESB has adopted
revisions to NAESB standards that need
to match up with NERC’s Interchange
Scheduling and Coordination (INT)
Reliability Standards. The Commission
is proposing to incorporate by reference
the WEQ-022 standards and the
standards relating to NERC’s INT
standards.48

e Standards Development. NAESB
also modified four additional standards
in the course of normal standards
development. In response to Order No.
764, NAESB modified WEQ-004 to
provide for the scheduling of
interchange in 15-minute intervals and
modified WEQ-019 to ensure
consistency between WEQ Business
Practice Standards and other standards
organizations’ standards. Additionally,
NAESB modified WEQ-000 to
harmonize definitions with NAESB
Retail Market Quadrant efforts.

e PKI Modifications. The standards
include additional PKI modifications to
WEQ-002, WEQ-004, and WEQ-012 to
support the NAESB Authorized
Certification Authority (Certification
Authority) Certification Program and to
account for technological advances.

e Minor Corrections. Under its
process to make necessary minor
corrections to its standards, when
needed, the WEQ Version 003.1
Business Practice Standards include
seven new minor corrections made by
NAESB.

60. Our regulations provide that
copies of the NAESB standards
incorporated by reference may be
obtained from the North American

48 As discussed above, NAESB has also adopted
modifications to NERC-related standards, such as
WEQ-023, that we do not propose in this NOPR to
incorporate by reference.
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Energy Standards Board, 801 Travis
Street, Suite 1675, Houston, TX 77002,
Phone: (713) 356—-0060. NAESB’s Web
site is located at http://www.naesb.
org/. Copies of the standards may be
inspected at the Federal Energy
Regulatory Commission, Public
Reference and Files Maintenance
Branch, 888 First Street NE.,
Washington, DC 20426, Phone: (202)
502—8371, http://www.ferc.gov.49

61. NAESB is a private consensus
standards developer that develops
voluntary wholesale and retail

standards related to the energy industry.

The procedures used by NAESB make
its standards reasonably available to
those affected by the Commission
regulations, which generally is
comprised of entities that have the
means to acquire the information they
need to effectively participate in
Commission proceedings.?9 NAESB
provides a free electronic read-only
version of the standards for a three
business day period or, in the case of a
regulatory comment period, through the

end of the comment period.5?
Participants can join NAESB, for an
annual membership cost of $7,000,
which entitles them to full participation
in NAESB and enables them to obtain
these standards at no additional cost.52
Non-members may obtain a complete set
of Standards Manuals, Booklets, and
Contracts on CD for $2,000 and the
Individual Standards Manual or
Booklets for each standard by email for
$250 per manual or booklet.53 In
addition, NAESB considers requests for
waivers of the charges on a case by case
basis based on need.

V. Information Collection Statement

62. The following collection of
information contained in this proposed
rule is subject to review by the Office of
Management and Budget (OMB) under
section 3507(d) of the Paperwork
Reduction Act of 1995, 44 U.S.C.
3507(d).5¢ OMB’s regulations require
approval of certain information
collection requirements imposed by
agency rules.55 Upon approval of a

REevisIONS IN NOPR IN RM05-5-025

collection(s) of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of this rule will
not be penalized for failing to respond
to these collections of information
unless the collections of information
display a valid OMB control number.

63. The Commission solicits
comments on the Commission’s need for
this information, whether the
information will have practical utility,
the accuracy of the provided burden
estimates, ways to enhance the quality,
utility, and clarity of the information to
be collected, and any suggested methods
for minimizing respondents’ burden,
including the use of automated
information techniques.

64. The following burden estimate is
based on the projected costs for the
industry to implement the new and
revised business practice standards
adopted by NAESB and proposed to be
incorporated by reference in this
NOPR.56

Annual Total annual
Number of number of Total number A(;%fr%‘)e gucrg:tn burden hours &
respondents responses per | of responses () per response total annual cost
respondent P P
(1) @) (1)*(2)=(3) (4) (3)*(4)=(5)
FERC-516E 5758 (tariff filing) ......ccccoevvemnieeriiieiiieieeee 132 1 132 792 hours.
$59,004.
FERC-717 (compliance with standards)59 ................... 132 1 132 3,960 hours.
$295,020.
I} - | (OO ORIt 264 | 36 hours ........... 4,752 hours.
$2,682 $354,024.

Costs To Comply With Paperwork
Requirements

The estimated annual costs are as
follows:

4918 CFR 284.12.

50 As a private, consensus standards developer,
NAESB needs the funds obtained from its
membership fees and sales of its standards to
finance the organization. The parties affected by
these Commission regulations generally are highly
sophisticated and have the means to acquire the
information they need to effectively participate in
Commission proceedings.

51 Procedures for non-members to evaluate work
products before purchasing are available at https://
www.naesb.org/misc/NAESB_Nonmember
Evaluation.pdf. See Incorporation by Reference, 79
FR at 66271, n.51 & 53 (Nov. 7, 2014) (citing to
NAESB’s procedure of providing ‘no-cost, no-print
electronic access,” NAESB Comment at 1, http://
www.regulations.gov/#!documentDetail;D=OFR-
2013-0001-0023).

52 North American Energy Standards Board
Membership Application, https://www.naesb.org/
pdf4/naesbapp.pdf.

e FERC-516E: 132 entities * 1
response/entity * (6 hours/response *
$74.50/hour) = $57,024.

e FERC-717: 132 entities * 1
response/entity * (30 hours/response *
$74.50/hour) = $285,120.

53 NAESB Materials Order Form, https://
www.naesb.org//pdf/ordrform.pdf.

5444 U.S.C. 3507(d).

555 CFR 1320.11.

56 Commission staff estimates that industry is
similarly situated in terms of hourly cost (wages
plus benefits). Based on the Commission average
cost (wages plus benefits) for 2016, $74.50/hour is
used.

57 This burden category is intended for “FERC—
516,” the Commission’s identifier that corresponds
to OMB Control No. 1902-0096 (Electric Rate
Schedules and Tariff Filings). However, another
unrelated item is pending OMB review using this
OMB Control No. and only one item per OMB
Control No. may be pending at a time. Therefore,
to ensure timely submission, Commission staff is
using FERC-516E (OMB Control No. TBD), a
temporary collection number.

Titles: Electric Rate Schedule Filing
(FERG-516E); Open Access Same Time
Information System and Standards for
Business Practices and Communication
Protocols for Public Utilities (FERC—
717).

58 These information collection requirements are
one-time burden estimates. After implementation in
Year 1, the revision proposed in this NOPR would
be complete.

59 “FERC-717" is the Commission’s identifier
that corresponds to OMB control no. 1902-0173
that identifies the information collection associated
with Standards for Business Practices and
Communication Protocols for Public Utilities.

60 The 30-hour estimate was developed in Docket
No. RM05-5-013, when the Commission prepared
its estimate of the scope of work involved in
transitioning to the NAESB Version 002.1 Business
Practice Standards. See Order No. 676-E, FERC
Stats. & Regs. 131,299 at P 134. We have retained
the same estimate here, because the scope of the
tasks involved in the transition to Version 003.1 of
the Business Practice Standards is very similar to
that for the transition to the Version 003 Standards.


http://www.regulations.gov/#!documentDetail;D=OFR-2013-0001-0023
http://www.regulations.gov/#!documentDetail;D=OFR-2013-0001-0023
http://www.regulations.gov/#!documentDetail;D=OFR-2013-0001-0023
https://www.naesb.org/misc/NAESB_Nonmember_Evaluation.pdf
https://www.naesb.org/misc/NAESB_Nonmember_Evaluation.pdf
https://www.naesb.org/misc/NAESB_Nonmember_Evaluation.pdf
https://www.naesb.org/pdf4/naesbapp.pdf
https://www.naesb.org/pdf4/naesbapp.pdf
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Action: Proposed collection.

OMB Control Nos.: TBD (FERC-516E);
1902-0173 (FERC-717).

Respondents: Business or other for
profit (Public Utilities—Generally not
applicable to small businesses).61

Frequency of Responses: One-time
implementation (business procedures,
capital/start-up).

65. Necessity of the Information: This
proposed rule, if implemented would
upgrade the Commission’s current
business practice and communication
standards and protocols modifications
to support compliance with
requirements established by the
Commission in Order Nos. 890, 890-A,
890-B, and 890-C, as well as
modifications to the OASIS-related
standards to support Order Nos. 676,
676—A, 676-E, and 717.

66. Internal Review: The Commission
has reviewed the revised business
practice standards and has made a
preliminary determination that the
proposed revisions that we propose here
to incorporate by reference are both
necessary and useful. In addition, the
Commission has assured itself, by
means of its internal review, that there
is specific, objective support for the
burden estimate associated with the
information requirements.

67. Interested persons may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, Office
of the Executive Director, 888 First
Street NE., Washington, DC 20426 [Attn:
Ellen Brown, email: DataClearance@
ferc.gov, phone: (202) 502-8663, fax:
(202) 273-0873].

68. Comments concerning the
information collections proposed in this
NOPR and the associated burden
estimates should be sent to the
Commission at this docket and by email
to the Office of Management and
Budget, Office of Information and
Regulatory Affairs [Attention: Desk
Officer for the Federal Energy
Regulatory Commission]. For security
reasons, comments should be sent by
email to OMB at the following email
address: oira_submission@omb.eop.gov.
Please reference the docket number of
this Notice of Proposed Rulemaking
(Docket No. RM05-5-25) and OMB
Control Nos. TBD (FERC-516E) and
1902—0173 (FERC-717) in your
submission.

VI. Environmental Analysis

69. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a

61 See infra PP 72-73.

significant adverse effect on the human
environment.62 The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.®3 The actions proposed
here fall within categorical exclusions
in the Commission’s regulations for
rules that are clarifying, corrective, or
procedural, for information gathering,
analysis, and dissemination, and for
sales, exchange, and transportation of
electric power that requires no
construction of facilities.®* Therefore,
an environmental assessment is
unnecessary and has not been prepared
in this NOPR.

VII. Regulatory Flexibility Act
Certification

70. The Regulatory Flexibility Act of
1980 (RFA) 65 generally requires a
description and analysis of proposed
rules that will have significant
economic impact on a substantial
number of small entities. The RFA does
not mandate any particular outcome in
a rulemaking. It only requires
consideration of alternatives that are
less burdensome to small entities and an
agency explanation of why alternatives
were rejected.

71. The Small Business
Administration (SBA) revised its size
standards (effective January 22, 2014)
for electric utilities from a standard
based on megawatt hours to a standard
based on the number of employees,
including affiliates. Under SBA’s
standards, some transmission owners
will fall under the following category
and associated size threshold: Electric
bulk power transmission and control, at
500 employees.66

72. The Commission estimates that 5
of the 132 respondents are small. The
Commission estimates that the impact
on these entities is consistent with the
paperwork burden of $2,682 per entity
used above.67 The Commission does not
consider $2,682 to be a significant
economic impact.

73. Based on the above, the
Commission certifies that
implementation of the proposed
Business Practice Standards will not
have a significant impact on a
substantial number of small entities.

62 Regulations Implementing the National
Environmental Policy Act of 1969, Order No. 486,
52 FR 47897 (Dec. 17, 1987), FERC Stats. & Regs.,
Regulations Preambles 1986—1990 {30,783 (1987).

6318 CFR 380.4.

64 See 18 CFR 380.4(a)(2)(ii), 380.4(a)(5),
380.4(a)(27).

655 U.S.C. 601-612.

6613 CFR 121.201, Sector 22 (Utilities), NAICS
code 221121 (Electric Bulk Power Transmission and
Control).

67 36 hours at $74.50/hour = $2,682.

Accordingly, no initial regulatory
flexibility analysis is required.

VIII. Comment Procedures

74. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due September 26, 2016.
Comments must refer to Docket No.
RMO05-5-025 and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

75. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

76. Commenters that are not able to
file comments electronically must send
an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE., Washington, DC 20426.

77. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

IX. Document Availability

78. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE.,
Room 2A, Washington, DC 20426.

79. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

80. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
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http://www.ferc.gov
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Commission’s Online Support at (202)
502—6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—-8371, TTY (202) 502—-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

List of Subjects
18 CFR Part 2

Electric utilities, Guidance and policy
statements.

18 CFR Part 38

Conflict of interests, Electric power
plants, Electric utilities, Incorporation
by reference, Reporting and
recordkeeping requirements.

By direction of the Commission.
Dated: July 21, 2016.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

In consideration of the foregoing, the
Commission proposes to amend parts 2
and 38, chapter I, title 18, Code of
Federal Regulations, as follows:

PART 2—GENERAL POLICY AND
INTERPRETATIONS

m 1. The authority citation for part 2
continues to read as follows:

Authority: 5 U.S.C. 601; 15 U.S.C. 717-
717z, 3301-3432, 16 U.S.C. 792-828c, 2601—
2645; 42 U.S.C. 4321-4370h, 7101-7352.

m 2. Amend § 2.27 by revising paragraph
(d) to read as follows:

§2.27 Availability of North American
Energy Standards Board (NAESB) Smart
Grid Standards as non-mandatory
guidance.

* * * * *

(d) WEQ-019, Customer Energy Usage
Information Communication (WEQ
Version 003.1, Sep. 30, 2015); and

* * * * *

PART 38—STANDARDS FOR PUBLIC
UTILITY BUSINESS OPERATIONS AND
COMMUNICATIONS

m 3. The authority citation for part 38
continues to read as follows:

Authority: 16 U.S.C. 791-825r, 2601-2645;
31 U.S.C. 9701; 42 U.S.C. 7101-7352.

m 4. Amend § 38.1, by revising
paragraph (b) to read as follows:

§38.1 Incorporation by reference of North
American Energy Standards Board
Wholesale Electric Quadrant standards.

* * * * *

(b) The business practice and
electronic communication standards the
Commission incorporates by reference
are as follows:

(1) WEQ-000, Abbreviations,
Acronyms, and Definition of Terms
(Version 003.1, Sep., 30, 2015);

(2) WEQ-001, Open Access Same-
Time Information System (OASIS),
OASIS Version 2.1 (WEQ Version 003.1,
Sep. 30, 2015) with the exception of
Standards 001-9.5, 001-10.5, 001—
14.1.3, 001-15.1.2 and 001-106.2.5);

(3) WEQ-002, Open Access Same-
Time Information System (OASIS)
Business Practice Standards and
Communication Protocols (S&CP),
OASIS Version 2.1 (WEQ Version 003.1,
Sep. 30, 2015);

(4) WEQ-003, Open Access Same-
Time Information System (OASIS) Data
Dictionary Business Practice Standards,
OASIS Version 2.1 (WEQ Version 003.1,
Sep. 30, 2015);

(5) WEQ-004, Coordinate Interchange
(WEQ Version 003.1, Sep. 30, 2015);

(6) WEQ-005, Area Control Error
(ACE) Equation Special Cases (WEQ
Version 003.1, Sep. 30, 2015);

(7) WEQ-006, Manual Time Error
Correction (WEQ Version 003, Sep. 30,
2015);

(8) WEQ-007, Inadvertent Interchange
Payback (WEQ Version 003.1, Sep. 30,
2015);

(9) WEQ-008, Transmission Loading
Relief (TLR)—Eastern Interconnection
(WEQ Version 003.1, Sep. 30, 2015);

(10) WEQ-011, Gas/Electric
Coordination (WEQ Version 003.1, Sep.
30, 2015);

(11) WEQ-012, Public Key
Infrastructure (PKI) (WEQ Version
003.1, Sep. 30, 2015);

(12) WEQ-013, Open Access Same-
Time Information System (OASIS)
Implementation Guide, OASIS Version
2.1 (WEQ Version 003.1, Sep. 30, 2015);

(13) WEQ-015, Measurement and
Verification of Wholesale Electricity
Demand Response (WEQ Version 003.1,
Sep. 30, 2015);

(14) WEQ-021, Measurement and
Verification of Energy Efficiency
Products (WEQ Version 003.1, Sep. 30,
2015).

(15) WEQ-022, Electric Industry
Registry Business Practice Standards
(WEQ Version 003.1, Sep. 30, 2015); and

(16) WEQ-023, Modeling Business
Practice Standards (WEQ Version 003.1,
Sep. 30, 2015).

[FR Doc. 2016-17841 Filed 7—27-16; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35
[Docket No. RM15-23-000]

Collection of Connected Entity Data
From Regional Transmission
Organizations and Independent
System Operators; Withdrawal

AGENCY: Federal Energy Regulatory
Commission, Department of Energy.
ACTION: Withdrawal of notice of
proposed rulemaking and termination of
rulemaking proceeding.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
withdrawing its proposal to amend its
regulations to require each regional
transmission organization and
independent system operator to
electronically deliver to the
Commission, on an ongoing basis, data
required from its market participants
that would: Identify the market
participants by means of a common
alpha-numeric identifier; list their
“Connected Entities;”” and describe in
brief the nature of the relationship of
each Connected Entity. The Commission
is also concurrently issuing a Notice of
Proposed Rulemaking in Docket No.
RM16-17-000, which supersedes this
proposal.

DATES: The notice of proposed
rulemaking published on September 29,
2015, at 80 FR 58382, is withdrawn as
of July 28, 2016.

FOR FURTHER INFORMATION CONTACT:
Jamie Marcos, Office of Enforcement,
Federal Energy Regulatory Commission,
888 First Street NE., Washington, DC
20426, (202) 502-6628, Jamie.marcos@
ferc.gov.

SUPPLEMENTARY INFORMATION:

1. On September 17, 2015, the
Commission issued a Notice of
Proposed Rulemaking (NOPR) in this
proceeding.! For the reasons set forth
below, we are exercising our discretion
to withdraw the NOPR and terminate
this rulemaking proceeding. The NOPR
is superseded by the new proposal
reflected in the concurrently issued
NOPR on Data Collection for Analytics
and Surveillance and Market-Based Rate
Purposes (Data Collection NOPR).2

1 Collection of Connected Entity Data from
Regional Transmission Organizations and
Independent System Operators, FERC Stats. & Regs.
q 32,711 (2015).

2 Data Collection for Analytics and Surveillance
and Market-Based Rate Purposes, 156 FERC
q 61,045 (2016).
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2. In the NOPR, the Commission
proposed to amend its regulations to
require each regional transmission
organization and independent system
operator to electronically deliver to the
Commission, on an ongoing basis, data
required from its market participants
that would: (i) Identify the market
participants by means of a common
alpha-numeric identifier; (ii) list their
“Connected Entities,” which included
entities that have certain ownership,
employment, debt, or contractual
relationships with the market
participants; and (iii) describe in brief
the nature of the relationship of each
Connected Entity. The Commission
proposed to collect such information to
assist with its screening and
investigative efforts to detect market
manipulation. The Commission has
since developed a new proposal, as
reflected in the concurrently issued Data
Collection NOPR, which is substantially
narrower than the proposal in the
instant NOPR, and streamlines and
consolidates the collection of market-
based rate information with new
information proposed to be collected for
analytics and surveillance purposes.
Among other things, in the Data
Collection NOPR, the Commission
proposes to require market-based rate
sellers and certain market participants
in Commission-jurisdictional organized
electric markets to submit certain,
defined information about their
financial and legal connections to other
entities. While the Data Collection
NOPR proposes to collect similar
information to that which was proposed
in the NOPR in this proceeding, this
new proposal presents substantial
revisions, thereby superseding the
proposal in the instant NOPR.

3. The Commission therefore
withdraws the NOPR and terminates
this rulemaking proceeding.

By direction of the Commission.

Dated: July 21, 2016.

Kimberly D. Bose,

Secretary.

[FR Doc. 2016—-17853 Filed 7—27—-16; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35
[Docket No. RM16-3-000]

Ownership Information in Market-
Based Rate Filings; Withdrawal

AGENCY: Federal Energy Regulatory
Commission, Department of Energy.
ACTION: Withdrawal of notice of
proposed rulemaking and termination of
rulemaking proceeding.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
withdrawing its proposal to amend its
regulations to clarify the scope of
ownership information that sellers
seeking to obtain or retain market-based
rate authority must provide. The
Commission is also concurrently issuing
a Notice of Proposed Rulemaking in
Docket No. RM16-17-000, which
supersedes this proposal.

DATES: The notice of proposed
rulemaking published on December 24,
2015, at 80 FR 80302, is withdrawn as
of July 28, 2016.

FOR FURTHER INFORMATION CONTACT:
Ashley Dougherty (Technical

Information), Office of Energy Market

Regulation, Federal Energy Regulatory

Commission, 888 First Street NE.,

Washington, DC 20426, (202) 502—

8851, ashley.dougherty@ferc.gov.
Laura Chipkin (Legal Information),

Office of General Counsel, Federal

Energy Regulatory Commission, 888

First Street NE., Washington, DC

20426, (202) 502-8615,

laura.chipkin@ferc.gov.
SUPPLEMENTARY INFORMATION:

1. On December 17, 2015, the
Commission issued a Notice of
Proposed Rulemaking (NOPR) in this
proceeding.? For the reasons set forth
below, we are exercising our discretion
to withdraw the NOPR and terminate
this rulemaking proceeding.

2. In the NOPR, the Commission
proposed to amend its regulations to
clarify the scope of ownership
information that sellers seeking to
obtain or retain market-based rate
authority must provide. The
Commission has since developed a new
proposal, as reflected in a concurrently
issued NOPR (Data Collection NOPR),2
to streamline and consolidate the

1 Ownership Information in Market-Based Rate
Filings, FERC Stats & Regs. 132,713 (2015).

2 Data Collection for Analytics and Surveillance
and Market-Based Rate Purposes, 156 FERC
161,045 (2016).

collection of market-based rate (MBR)
information with new information
proposed to be collected for analytics
and surveillance purposes. Among other
things, in the Data Collection NOPR, the
Commission proposes to change certain
aspects of the substance and format of
information submitted for MBR
purposes, thereby superseding the
proposed clarifications in the instant
NOPR.

3. The Commission therefore
withdraws the NOPR and terminates
this rulemaking proceeding.

By the Commission.

Issued: July 21, 2016.

Kimberly D. Bose,

Secretary.

[FR Doc. 2016—-17856 Filed 7—27—-16; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 33

[EPA-HQ-OA-2006-0278; FRL-9946—26—
OA]

RIN 2090-AA40

Participation by Disadvantaged
Business Enterprises in Procurements
Under EPA Financial Assistance
Agreements

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: Environmental Protection
Agency (EPA) is proposing to amend the
Disadvantaged Business Enterprise
(DBE) program. These proposed
amendments will improve the practical
utility of the program, minimize burden,
and clarify requirements that have been
the subject of questions from recipients
of EPA financial assistance and from
disadvantaged business enterprises.
These revisions are in accordance with
the requirements of the Federal laws
that govern the EPA DBE program.

DATES: Comments must be received on
or before August 29, 2016.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
0OA-2006-0278, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
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restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Teree Henderson, Office of the
Administrator, Office of Small Business
Programs (mail code: 1230A),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460; telephone number: 202-566—
2222; fax number: 202-566—0548; email
address: henderson.teree@epa.gov.

SUPPLEMENTARY INFORMATION:
Why is EPA issuing this proposed rule?

The Agency has published a direct
final rule in the “Rules and
Regulations” section of this Federal
Register, approving the DBE program
revisions, because EPA views the
revisions as noncontroversial and
anticipates no adverse comment. The
Agency provided reasons for the
approval and additional supplementary
information in the preamble to the
direct final rule. If EPA receives no
adverse comment, the Agency will not
take further action on this proposed
rule. If EPA receives adverse comment,
the Agency will withdraw the direct
final rule and it will not take effect. The
EPA would then address all public
comments in any subsequent final rule
based on this proposed rule. The EPA
does not intend to institute a second
comment period on this action.

Any parties interested in commenting
must do so at this time. For further
information, please contact the persons
in the FOR FURTHER INFORMATION
CONTACT section of this document.

List of Subjects in 40 CFR Part 33

Environmental protection, Grant
programs.

Dated: July 15, 2016.
Gina McCarthy,
Administrator.
[FR Doc. 2016-17509 Filed 7-27-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R10-OAR-2013-0004: FRL-9949-69-
Region 10]

Partial Approval and Partial
Disapproval of Attainment Plan for
Oakridge, Oregon PM, s Nonattainment
Area

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: On December 12, 2012, the
Oregon Department of Environmental
Quality (ODEQ) submitted, on behalf of
the Governor of Oregon, a State
Implementation Plan (SIP) submission
to address violations of the National
Ambient Air Quality Standards
(NAAQS) for particulate matter with an
aerodynamic diameter of less than or
equal to a nominal 2.5 micrometers in
diameter (PM, s) for the Oakridge PM: 5
nonattainment area (2012 SIP
submission). The Lane Regional Air
Protection Agency (LRAPA) in
coordination with ODEQ developed the
2012 SIP submission for purposes of
attaining the 2006 24-hour PM, s
NAAQS. On February 22, 2016, the
ODEQ withdrew certain provisions of
the 2012 SIP submission (2016 SIP
withdrawal). The Environmental
Protection Agency (EPA) has evaluated
whether the remaining portions of the
Oakridge 2012 SIP submission meet the
applicable Clean Air Act (CAA)
requirements. Based on this evaluation,
the EPA is proposing to partially
approve and partially disapprove the
remaining portions of the 2012 SIP
submission.

DATES: Comments must be received on
or before August 29, 2016.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10—
OAR-2013-0004 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not

consider comments or comment
contents located outside of the primary
submission (i.e. on the Web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

Docket: All documents in the
electronic docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information that is restricted by statute
from disclosure. Certain other material,
such as copyrighted material, is not
placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available at http://
www.regulations.gov or at EPA Region
10, Office of Air and Waste, 1200 Sixth
Avenue, Seattle, Washington 98101. The
EPA requests that you contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Christi Duboiski at (360) 753—9081,
duboiski.christi@epa.gov, or the above
EPA, Region 10 address.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we”, “us” or “our” are used, it is
intended to refer to the EPA.

Table of Contents

1. Background for the EPA’s Proposed Action
A. History of the PM, s NAAQS
B. January 4, 2013 D.C. Circuit Court
Decision Regarding PMo s
Implementation Under Subpart 4
C. CAA PM: s Moderate Area
Nonattainment SIP Requirements
II. Content of 2012 SIP Submission and the
EPA’s Evaluation
III. Consequences of Disapproved SIP
Provisions
IV. The EPA’s Proposed Action
V. Statutory and Executive Order Reviews

I. Background for the EPA’s Proposed
Action

A. History of the PM> s NAAQS

On July 18, 1997, the EPA
promulgated the 1997 PM, s NAAQS,
including annual standards of 15.0 pg/
m?3 based on a 3-year average of annual
mean PM, s concentrations, and 24-hour
(or daily) standards of 65 ug/m3 based
on a 3-year average of the 98th
percentile of 24-hour concentrations (62
FR 38652). The EPA established the
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1997 PM, s NAAQS based on significant
evidence and numerous health studies
demonstrating the serious health effects
associated with exposures to PM,s. To
provide guidance on the CAA
requirements for state and tribal
implementation plans to implement the
1997 PM» s NAAQS, the EPA
promulgated the “Final Clean Air Fine
Particle Implementation Rule” (72 FR
20586, April 25, 2007) (hereinafter, the
2007 PM, 5 Implementation Rule”).

On October 17, 2006, the EPA
strengthened the 24-hour PM, s NAAQS
to 35 pug/m3 and retained the level of the
annual PM; s standard at 15.0 ug/m3 (71
FR 61144). Following promulgation of a
new or revised NAAQS, the EPA is
required by the CAA to promulgate
designations for areas throughout the
United States; this designation process
is described in section 107(d)(1) of the
CAA. On November 13, 2009, the EPA
designated areas across the United
States with respect to the revised 2006
24-hour PM, s NAAQS (74 FR 58688). In
that November 2009 action, the EPA
designated Oakridge, Oregon, and a
small surrounding area as
nonattainment for the 2006 24-hour
PM, s NAAQS (Oakridge NAA),
requiring Oregon to prepare and submit
to the EPA an attainment plan for the
Oakridge NAA to meet the 2006 24-hour
PM,s NAAQS. On March 2, 2012, the
EPA issued “Implementation Guidance
for the 2006 24-Hour Fine Particulate
(PM> 5) National Ambient Air Quality
Standards (NAAQS)” to provide
guidance on the development of SIPs to
demonstrate attainment with the 24-
hour standards (March 2012
Implementation Guidance). The March
2012 Implementation Guidance
explained that the overall framework
and policy approach of the 2007 PM, s
Implementation Rule provided effective
and appropriate guidance on statutory
requirements for the development of
SIPs to attain the 2006 24-hour PM, s
NAAQS. Accordingly, the March 2012
Implementation Guidance instructed
states to rely on the 2007 PM, s
Implementation Rule in developing SIPs
to demonstrate attainment with the 2006
24-hour PM, s NAAQS.

B. January 4, 2013 D.C. Circuit Court
Decision Regarding PM, s
Implementation Under Subpart 4

On January 4, 2013, the D.C. Circuit
Court issued a decision in Natural
Resources Defense Council v. EPA, 706
F.3d 428, holding that the EPA erred in
implementing the 1997 PM, s NAAQS
pursuant to the general implementation
provisions of subpart 1 of Part D of Title
I of the CAA (subpart 1), rather than the
particulate-matter-specific provisions of

subpart 4 of Part D of Title I (subpart 4).
The Court did not vacate the 2007 PM, s
Implementation Rule but remanded the
rule with instructions for the EPA to
promulgate new implementation
regulations for the PM> s NAAQS in
accordance with the requirements of
subpart 4. On June 6, 2013, consistent
with the Court’s remand decision, the
EPA withdrew its March 2012
Implementation Guidance which relied
on the 2007 PM, s Implementation Rule
to provide guidance for the 2006 24-
hour PM, s NAAQS.

Prior to the January 4, 2013 NRDC
decision, states had worked towards
meeting the air quality goals of the 2006
PM, s NAAQS in accordance with the
EPA regulations and guidance derived
from subpart 1 of Part D of Title I of the
CAA. The EPA considered this history
in issuing the PM, s Subpart 4
Nonattainment Classification and
Deadline Rule (79 FR 31566, June 2,
2014) that identified the initial
classification under subpart 4 for areas
currently designated nonattainment for
the 1997 and/or 2006 PM, s NAAQS as
“moderate” nonattainment areas. The
final rule also established December 31,
2014 as the new deadline for the states
to submit any additional SIP
submissions related to attainment for
the 1997 or 2006 PM, s NAAQS.

The ODEQ submitted an attainment
plan for the Oakridge NAA on December
12, 2012. The plan included measures
intended to demonstrate attainment of
the 2006 PM, s NAAQS by December 31,
2014. In this notice the EPA evaluates
the State’s existing attainment plan
submission for the 2006 PM» s NAAQS
to determine whether it meets the
applicable statutory requirements. The
applicable statutory requirements
include not only the applicable
requirements of subpart 1, but also the
applicable requirements of subpart 4.
This interpretation is consistent with
the NRDC Gourt’s decision that the EPA
must implement the PM, s NAAQS
consistent with the requirements of
subpart 4.

C. CAA PM> s Moderate Area
Nonattainment SIP Requirements

With respect to the requirements for
attainment plans for the PM, s NAAQS,
the EPA notes that the general
nonattainment area planning
requirements are found in subpart 1,
and the moderate area planning
requirements specifically for particulate
matter are found in subpart 4. The EPA
has a longstanding general guidance
document that interprets the 1990
amendments to the CAA commonly
referred to as the “General Preamble”’
(57 FR 13498, April 16, 1992). The

General Preamble addresses the
relationship between subpart 1 and
subpart 4 requirements and provides
recommendations to states for meeting
statutory requirements for particulate
matter attainment planning.
Specifically, the General Preamble
explains that requirements applicable to
moderate area attainment plan SIP
submissions are set forth in subpart 4,
but such SIP submissions must also
meet the general attainment planning
provisions in subpart 1, to the extent
these provisions ‘“‘are not otherwise
subsumed by, or integrally related to,”
the more specific subpart 4
requirements (57 FR 13538).
Additionally, the EPA proposed the
Fine Particulate Matte